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PREFACE

My aim in writing this book has been to produce a comprehensive, but readable, account
of what I have termed ‘the modern law of contract’. By this I mean the law of contract as
applied by the English courts at the beginning of the 21st century. This I see as being still
rooted in the forms of the classical theory of contract (which is generally accepted as
dating from the late 19th century), but with those forms increasingly being stretched to
adapt to the modern world. The inadequacies of the classical model which are thus
exposed have been the subject of much commentary and analysis, together with
suggestions of better models which might be adopted. Understanding the modern law
requires an awareness of these critical analyses and this I have attempted to provide
throughout the text. What results is not, however, and is not intended to be, a radical re-
reading of this area of law. A quick look at the chapter headings will show an overall
structure that will be familiar to all contract lecturers. For the purposes of exposition
many familiar authorities have been used. Throughout, however, and in particular
through the footnotes, I have tried to indicate ways in which the classical model of
contract may be, or is being, challenged and developed, whether openly or
surreptitiously. I hope that the result is a treatment of the law which is easy to follow (to
the extent possible given the complexity of some areas) but which is also sufficiently rich
to provide a challenge to more discerning readers. At the very least I hope that such
readers will be encouraged to think about and explore new lines of thought on a variety
of topics.

The text has been developed from a much simpler primer on Contract which has
variously appeared as ‘Lecture Notes” and ‘Principles’: hence the label ‘5th edition’. But
this is essentially a new book, albeit one that I hope retains the clarity that I am pleased
that students and lecturers have found in its previous incarnations. I am grateful to Jo
Reddy for encouraging me to undertake this enterprise in the first place, and to Ruth
Massey and Sonny Leong for seeing it through to publication on a very tight timescale. I
am also grateful to Professor David Campbell of Cardiff University for taking the time to
read and comment on early drafts of some of the chapters in the first half of the book.
Those who are familiar with David Campbell’s work will realise that this text shows more
respect for the classical theory of contract than he would ever countenance: but his
comments were very helpful to me, and I am sure that they have resulted in a better book.

It is customary in a preface to a new edition to alert readers to new material that is
covered. Given the expansion from the previous edition, a comprehensive list is
impossible. But the House of Lords’ decisions in Alfred McAlpine Construction Ltd v
Panatown Ltd (privity); Royal Bank of Scotland v Etridge (No 2) (undue influence); Farley v
Skinner (non-pecuniary damages); and Attorney General v Blake (restitutionary damages
for breach) are all covered at the appropriate points. As regards statutory material, the
impact of the Consumer Protection (Distance Selling) Regulations 2000 on the finality of
acceptance is dealt with in Chapter 2. One omission which has occurred as a result of the
changes in this edition is that there is no longer a separate chapter on sale of goods,
though the implied terms are now dealt with alongside other implied terms in Chapter 8.

One issue which caused me uncertainty in relation to the previous edition remains
unresolved in this one. That is the change in the Civil Procedure Rules, effective from
2000, from ‘plaintiff” to ‘claimant’. My approach has again been the compromise of using
the label which will be found in the report of any particular case (which will depend on
when the action was brought). Where the word is used generically, rather than in relation
to a particular case, then ‘claimant’ is used. This results in some clumsiness of expression,
and potential for confusion: I hope to have found a better solution by the time of the next
edition.



vi The Modern Law of Contract

Finally, my thanks to my wife, Maggie, and my youngest daughter, Anna, for their
support during the writing process.

The law is stated, as far as possible, as it stood on 1 July 2002.

Richard Stone
Oadby
July 2002
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CHAPTER 1

INTRODUCTION

This chapter deals with some preliminary, but fundamental, issues which need discussion
before embarking on a detailed consideration of the case law and statutes which make up
the English law of contract. These issues are principally concerned with identifying what
the law of contract is, and its scope. There are a number of possible approaches to this
question. It might be asked, for example, what relationships the courts currently regard as
being within the scope of the law of contract. Answering this relatively easy question
might be of some use, particularly from the practical point of view of deciding how to
deal with a dispute between A and B. The task would, however, be essentially descriptive.
If we want to go further and analyse the nature of contract, or the contractual
relationship, we will need to ask why some situations rather than others are dealt with as
contractual, and try to find some rational basis for distinguishing between ‘contract” and
‘non-contract’. This is an issue which has been the subject of regular academic discussion
over the last 40 years.! Moreover, even texts aimed at practitioners are unable to ignore it.
Chitty on Contracts, the most well established practitioner’s text, has an introductory
chapter dealing with the ‘nature of contract’. Its more recently published rival,
Furmston’s The Law of Contract? goes even further, including a lengthy first chapter on
‘General Considerations’ (written by Professor Roger Brownsword).3

The order of treatment in this chapter is to look first at what is meant by the “classical’
law of contract. The issue of the subject matter of contract law is then explored. This leads
in to a discussion of the differences between ‘discrete” and ‘relational” contracts, and then
to the ways in which contract can be distinguished from other areas of law involving civil
obligations, such as tort and restitution. The question of whether we have a law of
‘contract’ or of ‘contracts’ is considered next. The focus then changes to techniques for the
analysis of contract, including economic and sociological approaches. The final section
looks at the growing international influences on the modern law of contract.

1.1 THE CLASSICAL LAW OF CONTRACT

It is generally accepted in modern writings on the English law of contract that during the
latter half of the 19th century a concept of contract developed, together with an associated
body of legal doctrine, which is now referred to as the ‘classical law of contract’. This is
not necessarily a matter of precise historical accuracy. As Wightman has pointed out,* the
concept of the classical law can be said to be ‘invented” in two senses. First, although

1 See, for example: Macaulay, 1963; Gilmore, 1974; Simpson, 1975a; Macneil, 1978; Atiyah, 1979;
Wightman, 1996; Collins, 1997; and Brownsword, 2000.

2 Published by Butterworths in 1999.

3 This chapter has now been published separately under the title Contract Law Themes for the Twenty-
first Century, 2000, London: Butterworths, cited here as ‘Brownsword, 2000’. Unfortunately the
pagination is not the same in the two versions of the text. The references here are therefore to
paragraph numbers, rather than to pages. Lord Steyn in the Preface to Furmston, 1999, commented
that Brownsword’s chapter ‘examines the grand themes of our contract law in an impressive style.
Nothing quite like it has ever been published in English law”.

4  Wightman, 1996, p 49. See also Brownsword, 2000, para 2.2. Chapter 5 of Wightman's book,
entitled ‘The Invention of Classical Contract’ provides a useful summary of the development of the
classical theory and its main elements. See also Chapter 1 in Beatson and Friedmann, 1995,
especially pp 7-17.
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based on decisions of the courts, the synthesis of those decisions into a (more or less)
coherent body of law was largely the work of the “treatise writers’,> whose work decided
which cases would be given prominence, and who encouraged the formulation of
principles of general application to a wide range of transactions. Secondly, the recognition
of the model of contract law which emerged from the latter part of the 19th century as
‘classical’, with the intention of using that model as the basis for an argument that the
requirements of ‘modern’ contract law were different, and that adherence to the classical
model was inhibiting its development, is largely the product of the work started by
commentators writing in the 1970s.6

Whatever the accuracy of the precise historical origins of the classical theory, it is now
generally accepted that it is centred around the concept of ‘freedom of contract’, probably
as a reflection of the dominance in the 19th century of laissez faire economic attitudes. At a
time of the swift industrialisation and increasing commercialisation of society, the best
way of allowing wealth to develop was to let those involved in business regulate their
own affairs, with the courts simply intervening to settle disputes. The parties to a contract
will be governed by rational self-interest,” and giving effect to transactions which result
from this will be to the benefit of both the parties and society.

‘Freedom of contract’ in this context has two main aspects.8 The first is that it is the
individual’s choice whether or not to enter into a contract, and if so with whom — in other
words, the freedom to contract, or ‘party freedom’. The second is the freedom to decide
on the content of the contractual obligations undertaken, or ‘term freedom’. This allows
parties to make unwise, and even unfair, bargains — it is their decision, and the courts will
not generally intervene to protect them from their own foolishness.

The paradigmatic contract which emerges from the classical theory has the following
characteristics:

1 Itis based on an exchange of promises.

2 It is executory. This means that the contract is formed, and obligations under it arise,
before either side has performed any part of it.

3 It involves an ‘exchange’, so that each side is giving something in return for the
other’s promise. It is the existence of this mutuality (given effect through the doctrine
of ‘consideration’?) which generally gives rise to enforceability.10

4 The content of the contractual obligations is determined by deciding what the parties
agreed, or what reasonable parties in their position would have agreed, at the time the
contract was made. Later developments are of no significance.

5 Disputes about a contract can generally be determined by asking what the parties
expressly or impliedly agreed (or should be taken to have agreed) in the contract
itself. This is sometimes referred to as the ‘will theory” of contract.

5 For example, Powell, whose first edition appeared in 1790, and Anson, whose Law of Contract
(designed for students) was first published in 1879.

6  See in particular: Horwitz, 1974; Gilmore, 1974; Atiyah, 1979. Note that Horwitz’s view of the
historical development of contract was strongly challenged by Simpson, 1979.

7 In other words, each will seek to organise and operate the contract in a way which produces the
maximum “utility” or benefit to them.

8  Brownsword, 2000, para 2.5. Brownsword also identifies ‘sanctity of contract’ — the fact that ‘parties
are to be held to the agreements that they have freely made”: ibid, para 2.8. This seems to be a
consequence of freedom of contract, rather than an element in it, however. Such a principle might
also apply even in the absence of party freedom and term freedom.

9  For which see Chapter 3.

10 This does not, however, take account of the role of the contract under seal, or deed, where no
mutuality is required for a promise to be binding. See further on this, Chapter 3, 3.1.
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6 The transaction is discrete, rather than being part of a continuing relationship.

7 The role of the court is to act as ‘umpire’” or ‘arbiter’, giving effect to the parties’
agreement. In particular, it has no role in deciding whether or not the transaction is
“fair’.

There is probably also an underlying assumption that the parties are of equal bargaining
power.

The type of contract which most closely fits the above paradigm is probably the
commercial contract for the sale of goods, where the buyer and seller agree that at some
agreed date they will exchange the ownership of goods of a specified type for a specified
sum of money. In practice, however, most contracts are not of this kind, and attempts to
apply to them rules which were designed to be suitable for the paradigmatic case, are
likely to produce tensions and problems. Nevertheless, the classical theory of contract,
and its model of the typical contract, can still be seen to cast its shadow over English law.
In the latter part of the 20th century it was the subject of sustained attack by academic
commentators, and many judicial decisions can be seen to have moved, in practice at
least, from the strict classical formulations. There is still a reluctance, however, to abandon
them, and it is frequently the case that the courts when involved in a development away
from the classical model will continue to use language which suggests that they are being
faithful to it.1! The challenge for the student of the modern law of contract in England is
to reconcile the fact that it is still rooted in classical theory, at least in the way in which its
concepts are expressed, while at the same time developing away from it. This is the
reason why this book has adopted a format and chapter division which is largely
traditional. It is within this traditional framework that the courts continue to consider
contract cases. The substance of many of their decisions, however, and virtually all the
interventions of Parliament, are taking the law in new directions. The form may be
‘classical’, but the content is ‘modern’, and this tension must be kept in mind in
considering all that follows.

With this background to the development of the English law of contract in mind, we
can now turn to the question of what exactly is meant by the ‘law of contract’? What is its
scope, and what are its boundaries?

1.2 THE SUBJECT MATTER OF CONTRACT LAW

What is the law of contract about? This is a question to which, perhaps surprisingly, there
is no clear, universally accepted answer. There are, however, several candidates for the
basis of the legal enforceability of contractual obligations. They can be viewed, for
example, as a means of:

(a) enforcing promises; or
(b) regulating the market in the provision of goods and services; or
(c) facilitating exchanges (for example, of goods or services for money).

Any of these individually, or some combination of them, can be put forward as being at
the root of the law of contract, but none of them is without difficulty.

11 A particularly clear example of this is the Court of Appeal’s decision in Williams v Roffey Bros &
Nicholls (Contractors) Ltd [1991] 1 QB 1; [1990] 1 All ER 512, where lip service was paid to the
classical formulation of the doctrine of consideration, while in fact the decision departed
significantly from it: see further, Chapter 3, 3.7.9.
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As we have seen, the idea of the ‘promise’ is central to the classical law of contract.
And some modern commentators are happy to continue to regard this as its
distinguishing feature.12 There are, however, severe limitations to an interpretation of
contract based on promises. Although some contracts are clearly made by the exchange of
promises — for example, ‘I promise to build a house for you in accordance with these
plans in exchange for your promising to pay me £100,000 on completion of the work” —
there are many that do not easily fit this model. In particular, as has been pointed out
judicially by Lord Wilberforce, many everyday transactions, such as buying goods in a
shop, or travelling by bus, do not do so without considerable strain.13 They can be
accommodated at best by taking the view that there is an implicit promise involved — for
example, that the bus is travelling on the route indicated by its signboard. But in some
situations it is difficult to find even a promise of this kind. In the typical shop transaction
a person takes goods to a till and hands over money. The contract has the effect of
transferring the ownership of the goods from the seller to the buyer and of the money
from the buyer to the seller. What promises are involved in a one-off transaction of this
kind, which may well be conducted without any communication between the
participants? The only one that can be identified is that the seller is implicitly ‘promising’
that the goods are of a satisfactory quality. But since the obligation to supply goods which
are satisfactory is imposed by statute and cannot be avoided in a consumer contract,14 it
is not necessary to use the language of ‘promises’ to explain this aspect of the transaction.

Even in commercial transactions, as the case in which Lord Wilberforce made the
statement quoted above itself demonstrated, there are also some situations where
contractual rights and liabilities are assumed to exist, but it is difficult to see that there has
been any making of promises. The parties in the case which Lord Wilberforce was
discussing assumed that stevedores unloading goods from a ship would have the benefit
of an exemption clause contained in a contract between the owners of the goods and the
carriers. No explicit promise of this kind was made to the stevedores, however. Indeed, in
contracts of this type the identity of the stevedores might well be unknown at the time the
contract was entered into. The court resolved this effectively by ‘imputing” a promise
from the owners to the stevedores, via the agency of the carriers, that they would have the
benefit of the clause.1®

On the other hand, there are clearly some situations where promises are at the heart of
the contractual obligation. Contracts for the purchase and sale of commodities on the
futures market plainly depend on the assumption that promises will be kept, or that, if
broken, compensation will be payable. Another example is the doctrine of promissory
estoppel, 16 which is based on the fact that it requires a person who makes a promise to be
held to it, even though there is no consideration given for it.

The conclusion must be, therefore, as Brownsword has pointed out, that although it is
possible to use ‘promise’ as a necessary definition of contract, this is only so if we include
‘express, implicit and imputed promises’.1” ‘Promise’ is not a sufficient condition,

12 See, for example, Burrows, 1998, p 3: “The law of contract is concerned with binding promises. It
looks at what constitutes a binding promise and how such a promise is made; at the remedies for
breach of such a promise; and at who is entitled to those remedies.” See also Fried, 1981.

13 See Lord Wilberforce in New Zealand Shipping Co Ltd v AM Satterthwaite & Co Ltd, The Eurymedon
[1975] AC 154, p 167; [1974] 1 All ER 1015, pp 1019-20.

14 See Sale of Goods Act 1979, ss 13 and 14, and the Unfair Contract Terms Act 1977, s 6, discussed in
Chapter 8 at 8.5.9-8.5.14, and Chapter 9, at 9.6.

15 For further discussion of this case, see Chapter 5, 5.11.1.
16 See Chapter 3, 3.10.
17 Brownsword, 2000, para 1.11.
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however, since there are situations in which clear and explicit promises are not enforced.
In general, for example, promises which are neither supported by consideration nor
contained in a deed will not be treated as binding on the promisor.18 In other areas where
apparently gratuitous promises have been held to be binding, such as in the case of
Williams v Roffey Bros & Nicholls (Contractors) Ltd,1? the courts have been at pains to find
‘consideration’, even if this has involved ‘stretching’ this concept so as not to be seen to be
departing from the orthodoxy that gratuitous promises are not binding.

Furthermore, there are agreements which appear to have all the hallmarks of the
archetypal classical contract — that is, an exchange of promises and consideration — which
will nevertheless not be treated as binding. This may arise, firstly, where there is no
‘intention to create legal relations’.20 This may be because the arrangement has been
made in a domestic context.21 Tt can also arise, however, in a commercial context where it
has been made clear that the agreement is ‘binding in honour only’.22 In both types of
case, the courts are giving effect to what they see as being the intentions of the parties.
This area as an element in the formation of the contractual obligation is discussed at
length in Chapter 4. It is another indication, however, that a “‘promise” is not in itself
sufficient as a basis for identifying contractual obligations.

The second suggested candidate as the basis for modern contract law — market
regulation — clearly has some force, in that part of what the courts do in developing and
applying the law is to determine the limits of the free market. It does not, however, deal
very satisfactorily with the situations where in fact the courts do not intervene to
‘regulate” but simply give effect to what the parties themselves have agreed (or are
deemed to have agreed) — even if the result may appear ‘unfair’ and provide no benefit to
the general public.23 The courts in such a situation will not hold back from enforcing a
‘bad bargain’. Nevertheless, some commentators do see market regulation as being at the
heart of contract law. Collins, for example, sees the ‘social market” as being central to the
modern law of contract.24 He sees three themes — ‘concern about unjustifiable
domination, the equivalence of exchange, and the need to ensure co-operation” — as
forming the core of his interpretation of the law of contract.2?

The third candidate identified above as a concept which might be said to be at the
centre of contract is ‘exchange’” — and this is at first sight an attractive proposition. Many
of the transactions which we think of as involving a contract — for example, the purchase

18 See, for example, Foakes v Beer (1884) 9 App Cas 605 (Chapter 3, 3.11.1); and Atlas Express Ltd v Kafco
(Importers an; Distributors) Ltd [1989] QB 833; [1989] 1 All ER 641 (Chapter 12, 12.3.2). The main
exception to this principle is to be found in 'the concept of promissory estoppel Central London
Property Trust Ltd v High Trees House Ltd [1947] KB 130; [1956] 1 All ER 256. Even here it should be
noted that the gratuitous promise became unenforceable once the conditions which éave rise to its
being made had disappeared (that is, World War Il had come to an end). See further, Chapter 3, 3.9.

19 [1991]1 QB 1;[1990] 1 All ER 512. This case is discussed in detail in Chapter 3, 3.7.8.
20 See Chapter 4.

21 For example Balfour v Balfour [1919] 2 KB 571 — arrangement for husband to provide financial
support for his wife during the marriage (as opposed to following its break-up). See 4.1.

22 For example, Rose and Frank Co v JR Crompton and Bros Ltd [1923] 2 KB 261. See 4.2.

23 As, for example, in L'Estrange v F Graucob Ltd [1934] 2 KB 394 — party held to unread term in signed
contract. See further, Chapter 9, 9.3. It is, of course, arguagle that simply enforcing agreed
obligations is to the general Eeneflt because it reduces transaction costs if the parties are aware that
a clear agreement will be enforced, no matter that ‘injustice” to one of the parties may result. This is
the argument that ‘certainty” in ‘the law overall is preferable to ‘fairness’ on the facts of any
particular case.

24 Collins, 1997. See also Collins, 1999.
25 Ibid, p 28. These themes are, in Collins’ view, well illustrated by the case of Schroeder Music

Publishing Co Ltd v Macaulay [1974] 3 All ER 616; [1974] 1 WLR 1308 — which is discussed below,
Chapter 16, 16.4.1.
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of goods or services — do involve ‘exchange’. A person transfers the ownership of goods
to another in exchange for the price; work is done in exchange for wages; a company
agrees to licence the use of a patented process in exchange for royalties. There are,
however, situations which do not properly involve an exchange, which are nevertheless
treated as contracts. First, there are those transfers of property which are effected by a
formal deed. In this case, provided that the formalities of the deed are properly carried
out, the transaction can be entirely gratuitous: nothing is required from the recipient to
make the transaction legally binding. Such transactions are regarded as being within the
province of contract law, and therefore need to be accommodated within any definitional
scheme intended to delineate its scope.

It might, perhaps, be possible to treat transfers by deed as being an example of
categorisation error, and to argue that they should be treated as sui generis, and not part of
the general law of contract. This would not solve the problem, however, since there are
other situations which do not involve any proper exchange which it would be much more
difficult to ‘hive off” in this way. As we will see later,2® in informal contracts,?” although
the law of contract normally requires a degree of ‘mutuality’, so that something is being
provided by each party to the agreement, the value of what is being provided is generally
irrelevant. Thus, supposing a rich aunt decides to make her favourite nephew, who is
currently 19 years old, a gift of her Porsche on his 21st birthday. She could commit himself
to this transaction, by promising that she will transfer the car on the day of his birthday
provided that he pays her one penny in exchange. The reality of this transaction is that
she is making a gift of the car, and her nephew is providing nothing of real value in
exchange. Nevertheless, the courts would treat this as a binding contract. The application
of this approach in a more commercial context can be illustrated by the case of Chappell &
Co Ltd v Nestlé Co Ltd?8 where the provision of the wrappers from bars of chocolate was
held to be part of the consideration for the supply of a gramophone record. This was the
case even though the wrappers were worthless and were thrown away by the company
when received. The transaction had the trappings of exchange, but was in essence a gift.
Nevertheless, it was treated as contractual.

The reason for this relates to the fact that the courts are generally keen to adopt an
approach which complies with the intention of the parties. If the parties, knowing the
English law of contract, have used the trappings of exchange to clothe a transaction which
is in effect a gift, they have probably done so in order to make their agreement legally
enforceable, without the trouble of using a deed. The courts should therefore be prepared
to give effect to that intention and treat the transaction as a binding contract.

We can, therefore, if we exclude contracts made by deed, argue for ‘exchange” as
being at the heart of contract. But here, similar to the way in which with “promise” we
needed to include implied, imputed and constructed promises, we will need to include
‘sham” exchanges in order to make the approach work. And if we do that, we may well
feel that we have still not really got very near the essence of what makes a ‘contract’.

In the end, we may have to accept that we will not find a straightforward answer to
the question of what contract ‘is’. As Brownsword points out, finding an ‘essential
definition” (that is, identifying ‘necessary and sufficient’ elements) is more difficult than
approaching it as a:?? ... cluster concept (in which several elements are identified with

26 Chapter 3, 3.5.

27 That is, those not created by deed.

28 [1960] AC 87;[1959] 2 All ER 701 — discussed further in Chapter 3, 3.5.1.
29 Brownsword, 2000, para 1.1.
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the usage, but where no single set of these elements can be combined to represent the
necessary and sufficient conditions for correct usage)’.

This is accepted, but the view taken here is that of the various possibilities for
identifying the essence of contract, the concept of the ‘voluntary exchange’ is the one
which comes nearest to doing the job. Although it must be recognised that this cannot be
used as a comprehensive and universal definition, it provides a practical basis from
which to embark on a discussion of the legal rules which surround the concept of the
contract.

The function of contract law is therefore to facilitate exchanges. An important part of
this is the allocation of ‘risk’. One of the reasons why the parties will put their transaction
into the form of a contract is that it provides a mechanism for enforcement of the way in
which they have agreed to allocate the risks. In a sale of goods contract, for example, the
risk that the goods will be unsatisfactory is placed on the seller.30 This will be reflected in
the price charged. In more complex contracts there may be many more risks which the
parties will allocate between them. They may well decide that in certain situations the
liability for breach of contract will be excluded or limited;3! the risk is therefore borne by
the other party, who in some circumstances may then be moved to take out separate
insurance against that eventuality occurring. The way in which such risks are allocated
will again be likely to affect the price of the contract. The manner in which the rules of
contract law interact with these allocations of risk will need to be kept in mind at various
points in the following chapters.

1.2.1 Voluntary transactions

The approach of this book is, therefore, as indicated in the previous section, that the
subject matter of the law of contract is transactions under which people, more or less
voluntarily, assume obligations towards each other,32 in connection with the transfer of
property (including money), or the provision of services. The transactions are only ‘more
or less’” voluntary since people have little real choice whether or not to enter into some
contracts, for example, contracts to buy food or to obtain work. Even where there is a real
choice in this sense, for example, as regards a decision to buy a new CD player, there is
likely to be little choice about the terms on which the contract can be made. Large retail
organisations are rarely prepared to enter into bargaining with a consumer. Nevertheless,
it is only in very rare situations, for example, the compulsory purchase of property by
central or local government, that people are forced into a contract which is clearly against
their will. Indeed, to the extent that a transaction is not in any way regulated by
agreement between the parties, it may be argued that it is not properly categorised as a
contract. In Norweb plc v Dixon,33 for example, the view was taken that a supply of
electricity to a consumer which was almost entirely regulated, both as to the creation of
the relationship and its terms, by the Electricity Act 1989, could not be regarded as a
contract. As a result, money owed by the consumer was not a ‘contractual’ debt. This
decision was followed in W v Essex CC34 in relation to a fostering agreement which was

30 Though this is now largely not a matter of choice, but the result of the terms automatically implied
by the Sale of Goods Act 1979.

31 See Chapter 9.

32 Or allocate risks between each other.
33 [1995] 3 All ER 952.

34 [1999] Fam 90; [1998] 3 All ER 111.
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closely regulated by regulations made under the Children Act 1989. As Stuart-Smith L] in
the Court of Appeal commented:3°

A contract is essentially an agreement that is freely entered into on terms that are freely
negotiated. If there is a statutory obligation to enter into a form of agreement the terms of
which are laid down, at any rate in their most important respects, there is no contract.

We may therefore use the definition at the beginning of this paragraph, in terms of
voluntary transactions, as a broad indication of the situations with which we are
concerned. The rules of contract law help to determine which transactions will be
enforced by the courts and on what terms. They also provide a framework of remedies,
when contracts are broken.

Before leaving this point, it is important to remember that, to the extent that there is a
‘general law of contract’, it applies to all transactions within its scope. That is, the same
general rules will apply to the purchase of a packet of sweets from a local newsagent, as
to a multimillion pound deal between large international corporations.

1.3 DISCRETE AND RELATIONAL TRANSACTIONS

As we have seen, the classical theory uses as part of its paradigmatic contract a ‘one-off’
transaction that is discrete and self-contained. It has been increasingly recognised,
however, that many contracts are not of this kind, but have a continuing, or ‘relational’
aspect. The term ‘relational” contracts was coined by Professor Ian Macneil, and his work
on this area remains the most influential 36

What does ‘relational” contract theory mean? One point of possible confusion in
Macneil’s work is the fact that, as he himself has recognised,37 he uses ‘relational’ in two
linked but distinct ways. First, he uses it to refer to the fact that all contracts occur in the
context of a ‘social matrix’. At the minimum, even in relation to a contract which appears
to be “discrete’, this matrix will require a common system of communication, a common
recognition of a system of order, a mechanism for enforcement and, if we are talking
about the majority of contracts, some system of money. In respect of most contracts, of
course, the social matrix will be much more cornplex.38 Macneil’s view is that an
understanding of this relational aspect of transactions is essential to their proper analysis,
whether in terms of law or economics.

The second use of the term ‘relational’ refers to the fact that many contracts involve a
continuing relationship between the parties, which will affect the way in which their
contract operates.3? An obvious example is an employment contract, but it also applies to
commercial agreements which, for example, require the supply of goods or services over

35 Ibid, p 113; p 128.

36 The most accessible route into Macneil’s writings is through the collection of extracts from his
articles edited by Campbell and published in 2001. This is cited in this book as Campbell, 2001. It
should be noted, however, that the extracts omit most of Macneil’s footnotes, so that for a full
appreciation of his work reference should be made to the original texts (see the comments in the
Preface to Campbell, 2001).

37 Macneil, 2000; Campbell, 2001, p 379.

38 See, for example, Macneil’s analysis of the relational aspects of the sale of bananas in a
supermarket: Macneil, 2000; Campbell, 2001, pp 371-72.

39 Macneil has tried to avoid the confusion between the two uses of relational by referring to the
second use as dealing with ‘intertwined” contracts (see Macneil, 1987). This has not been picked u
by other writers as yet, however, and the term ‘relational” continues to be used to refer to bot
aspects of Macneil’s theories.
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a period of time. A construction contract will be a ‘relational” contract in this sense, as will
any lease of property. Macneil uses the metaphor of the spectrum of contracts, with very
“discrete’ contracts at one end,*0 and very ‘relational’ contracts at the other. Because of the
classical theory’s focus on the discrete transaction, it has difficulty in coping with the
more relational contracts. These may well require the obligations between the parties to
be modified over time, to respond to changing circumstances. For example, an employer
may need to change the ways in which its employees work to deal with additional orders
that have been taken on; or a construction contract may need adjustment to take account
of problems with the availability of materials. Classical theory, however, looking at all
contracts as if they were discrete, expects everything to be sorted out in the original
agreement and has great difficulty dealing with subsequent modifications. In reality such
situations are generally dealt with by co-operation between the parties in the form of
negotiation, but classical theory offers little or no scope for the recognition of such a
process. The response of the courts faced with trying to apply classical theory to such
situations may be to develop ‘exceptions’, which in form leave the general principle
intact, but in fact may serve to undermine it.4!

This difficulty with dealing with contractual modification leads to a further important
insight from Macneil’s work concerning the limitations of classical theory. Macneil refers
to this as the problem of ‘presentiation’.42 To presentiate is, according to the Oxford
English Dictionary, to “‘make or render present in place or time, to cause to be perceived or
realised as present’.43 In terms of the law of contract, Macneil uses this to refer to the
process whereby, under classical theory, every aspect of the contract is to be determined at
the time at which it is formed, so that all future problems with the contract can be
answered by simply asking ‘what did the parties agree in the contract’? This
‘presentiation” works tolerably well with relatively discrete transactions, but the more a
contract becomes ‘relational’, and the longer it lasts, the less likely it is that simply looking
to the original agreement will provide satisfactory answers. One response of the English
courts to this type of problem has been to make inventive use of the concept of the
‘implied term’.44 This enables the myth of presentiation to be maintained. A better
response might be:4>

... to develop an overall structure of contract law of greater applicability than now exists
and to merge both the details and the structure of transactional contract law into that
overall structure.

Macneil’s suggestion is that classical theory’s reliance on individual rational self-interest
as the governing norm for contractual transactions should be replaced with 10 ‘common

40 Macneil gives as one example of a ‘quite discrete’ transaction ‘a cash Eurchase of gasoline at a
station on the New Jersey Turnpike by someone rarely travelling the road’: Macneil, 1978;
Campbell, 2001, p 189. Such a contract will become less discrete if, for example, payment is by
cheque or credit card, or is charged to a business account, or the purchaser has chosen this
garti%ular filling station because of a wish to use a ‘loyalty’ card issued by a particular petrol

istributor.

41 An obvious example of this process is the effect of the development of the doctrine of promissory
estoppel in English law in the latter half of the 20th century on the classical doctrine of
consideration: see Chapter 3, 3.9.

42  See, in particular, Macneil, 1974; Campbell, 2001, p 182.

43 Macneil quotes this definition from the first edition of the OED: Macneil, 1974, p 589; Campbell,
2001, p 182. The second edition of the OED (1989) describes the word as ‘rare’. The first use
recorded is 1659, though in the sense that Macneil uses, the first example is 1689. Modern examples
are largely taken from US law journals.

44 For which see Chapter 8, 8.5.

45 Macneil, 1974; Campbell, 2001, p 187.
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contract norms’, 46 which will include ‘flexibility’; there are also some separate norms
applying according to whether the contract is more or less discrete or relational. The
relational norms include “preservation of the relation” and “harmonization of relational
conflict’.#” Thus the resolution of problems which arise in the course of a long term, or
relational, contract forms part of the norms underlying the contract, rather than having to
be imposed on it, using tools more suited to discrete transactions.

Macneil’s work has been influential on writings about English contract law, but has
by no means received universal acceptance.*8 The approach here is to refer to Macneil’s
work and how it might relate to the traditional and current approaches to particular
issues at the appropriate places throughout the rest of the text. His exposure of the
problems of presentiation will be found to be particularly helpful at a number of points.

1.4 CONTRACT, TORT AND RESTITUTION

It is generally recognised that there are three main strands to English law relating to civil
liability — contract, tort and restitution. To what extent are these distinct, and is there any
overlap between them?

As indicated above, the view taken here is that the province of contract law is the
facilitation and enforcement of voluntary exchange transactions. The law of tort,4? on the
other hand, is concerned with imposition of standards of behaviour, irrespective of
whether the behaviour is linked to a transaction, or voluntarily undertaken. There is an
overlap, however, in that the performance of a contract can involve a tort, giving rise to
the possibility of dual liability. If, for example, during the course of the construction of a
building, the negligence of a builder leads to a wall collapsing, injuring a third party, the
construction company may be liable in contract for the fact that the wall was defective,
and in tort to the injured party for the negligence in its construction. If the person injured
were the other party to the contract, then there would be liability in both tort and contract
to the same claimant.>0

The third element in the law of obligations — restitution — has been recognised much
more recently as a separate head.>! The aim of the law of restitution is to prevent ‘unjust
enrichment’. Thus, where a person has been paid money as a result of a mistake, the law
of restitution provides the means by which it may be recovered. There is no need for the
situation to involve an exchange transaction, as in contract, nor for the behaviour of the
person who has been unjustly enriched to fall below an accepted standard, as in tort.

46 The 10 norms are: (1) role integrity; (2) reciprocity; (3) implementation of planning; (4) effectuation
of consent; (5) flexibility; (6) contractual solidarity; (7) the restitution, reliance and expectation
interests; (8) creation and restraint of }lajower,' (9) propriety of means; and (10) harmonisation with
the social matrix: Macneil, 1982; Campbell, 2001, p 153.

47 Ibid; p 163.

48 For a full review see Vincent-Jones, 2001. Sceptical commentators include Eisenberg, 1995 and
McKendrick, 1995b; see also Collins, 1996. See also Lord Steyn in Total Gas Marketing Ltd v Arco
British Ltd [1998] 2 Lloyd’s Rep 209, p 218: ‘[This is] a contract of a type sometimes called a
relational contract. But there are no special rules of interpretation applicable to such contracts.’
Campbell, on the other hand, has argued that Macneil does not pursue the relational analysis far
enough: Campbell, 1996.

49 In discussions of the law of obligations it is not uncommon to use the term “tort” to mean, in effect,
the tort of negligence. It should not be forgotten, however, that tort encompasses a wider area than
that, including assault, nuisance, defamation and the interference with others” contractual rights.

50 For a further example see the area of negligent misstatements, dealt with in Chapter 10, 10.3.4.

51 See Chapter 20, 20.1.
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Restitution has links with contract, however, in that it is not infrequently used in
situations where the parties have been attempting to make a contract, but this has for
some reason failed.

The difference between contract, tort and restitution is sometimes said to be based on
the nature of the remedies available in relation to each, and in particular the measure of
damages. Thus, in contract, the primary measure of damages is the ‘expectation” interest,
designed to put the claimant into the position as if the contract had been performed
satisfactorily (so that benefits to be obtained from the contract, such as lost profits, can be
recovered). In tort, on the other hand, the normal measure is to put the claimant into the
position he or she would have been in had the tort not occurred. This will generally be
backward looking, compensating for loss and damage caused, but not taking into account
lost benefits.5? In restitution, as indicated above, the object is the return of property and
the disgorgement of unjustified benefits. Looking at the differences between the various
strands of the law of obligations in terms of the remedies is, however, starting from the
wrong end. The basis of liability must be the foundation of the distinction between them,
with the remedies which are available being a consequence of that liability. There is no
absolute requirement, for example, that contract remedies should be centred on the
expectation interest. Indeed, as will be seen in Chapter 19, it is possible in an action for
breach of contract to recover damages on any of the three bases just mentioned — that is
expectation, or the ‘tort’ measure (compensating for actual losses, rather than expected
benefits),?3 or restitution.

1.5 ALAW OF CONTRACT OR LAW OF CONTRACTS?

Do we have a law of contract or a law of contracts? The premise of a contract text of this
kind is that there is a sufficient body of general rules and principles which apply to all (or
virtually all) contracts to say that there is a ‘law of contract’. The counter-argument can be
based on two grounds, both largely to developments in the area over the past 100 years.

First, it can be pointed out that there are many specific types of contract which are
now the subject of quite detailed statutory regulation. Contracts of employment,
consumer credit agreements, and contracts for the sale of land, for example, all operate
within elaborate statutory frameworks. Even the type of agreement which might be
regarded as the archetypal contract — the exchange of goods for money — is governed by
the Sale of Goods Act 1979, the Unfair Contract Terms Act 1977 and, if the buyer is a
consumer, the Unfair Terms in Consumer Contracts Regulations 1999. This dichotomy is
reflected in the format of Chitty on Contracts, which appears in two volumes, one devoted
to General Principles, the other to Special Contracts.

The consequences of this can be seen by looking at its effect on the way in which the
novice law student learns about the law of contract. This in turn will affect the
practitioner’s understanding, and will eventually be likely to have an impact on the
practical development of contractual doctrine as developed by the courts. The reality is
that the contracts falling within “specialist” areas are often treated for didactic purposes as
being best dealt with separately from the general law. The LLB course, therefore, will
typically have a Contract course, but also separate courses on Employment Law, Land

52 But see East v Maurer [1991] 2 All ER 733 for an example of a case where the tort measure took
account of a certain type of lost profit. The case is discussed in Chapter 10, 10.3.3.

53 Generally referred to in this context as the ‘reliance” interest.
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Law, Consumer Law, Commercial Law etc. The general Contract course will not have the
time to deal in detail with the statutory regimes governing all the different types of
contract, and will leave these to be dealt with by the specialist courses. Some of these
specialist courses will be optional. The student who does not follow all of them will
therefore have an incomplete picture of the rules and principles governing ‘contracts’.
More importantly, he or she will be likely to retain the mental ‘pigeon-holing” encouraged
by this structure to their studies, and therefore be less likely to draw connections between
different areas.

One response to this is to say that it does not matter. There is in reality a range of
different types of contract, and there is no reason why the rules operating in one area
should have any impact in another. A contrary view is to argue that the diversity should
be embraced as adding vibrancy to the development of contractual principles. An attempt
to adopt an inclusive approach has been put forward by Collins. Noting that the
generality of the traditional approach made it ‘increasingly irrelevant” to disputes
governed by special rules, he puts forward an alternative:>4

In order to counter this incoherence and redundancy, the conception of contract law
employed here focuses on the social context of market transactions, that is where people
seek to acquire property or services by dealing with others.>> Whilst acknowledging that
the law regulates these transactions by classifying them into particular types, this
conception of contract law seeks to understand the general principles and social policies
which inform and guide the legal classifications and regulation.

This approach is based on the particular analysis of contract adopted by Collins, centred
around the regulation of the market. This is not the analysis adopted here, but
nevertheless, the discussion does adopt the view that developments in principle which
derive from particular types of contract should not be ignored, but regarded as enriching
the general law, with the possibility of cross-fertilisation to other areas where appropriate.
Just one example will suffice here. There is a long standing issue as to whether a serious
breach of contract can ever have the effect of terminating that contract automatically, or
whether there must always be a decision by the ‘innocent” party whether or not to treat
the contract as repudiated.®® This has caused particular problems in the area of
employment law.5” One view might be to say that the fact that employment law has
special requirements in this area means that a different set of rules should be held to
apply to this category of contract. That is not the view adopted here.?8 Although there
clearly will be some issues on which particular types of contract need to have special
provisions, this should be a situation of last resort. In general the development of
principles in one area should be seen as enlightening and informing their application in
other areas, so that there is a continuing dialogue between the demands of special
contracts and the development of general principles. To use another analogy, the general
principles might be seen as the hub of a spoked wheel, with the special contracts ranged
around the rim. The flow of ideas about the development of the law should be in both

54 Collins 1997, p 10.

55 As Collins notes, this has the effect of tending to exclude market transactions establishing ‘an
economic organization such as a firm, a trade association or a partnership’.

56 This question is considered fully in Chapter 18, 18.4.1.

57 See, for example, Hill v CA Parsons & Co Ltd [1972] Ch 305; [1971] 3 All ER 1345; Sanders v EA Neale
[1974] ICR 565.

58 Nor was it the view of the Court of Appeal, which in Gunton v Richmond-upon-Thames LBC [1981]
Ch 448, held that the rule as to termination was the same in employment contracts as in other
contracts. See also, however, Boyo v Lambeth LBC [1995] IRLR 50, and Cerberus Software Ltd v Rowley
[2001] IRLR 160; see Chapter 18, 18.4.1.
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directions along the spokes; and moreover, an idea originating in one ‘special contract’
may flow into the hub (general principles) and then out along another spoke to inform
the development of a different ‘special contract’.

A slightly different divergence can also be observed as having an impact on the
development of the law — that is, the difference between the consumer contract and the
contract between businesses. There is no doubt that over the past 100 years both
Parliament and the courts have seen an increasing need to protect the consumer against
unfair and unreasonable terms in contracts drawn up by businesses. The consumer
suffers from ignorance (not understanding the effect of the terms being put forward) and
lack of bargaining power (there may be no real choice to contracting on the terms put
forward). It was for this reason that in the exemption clause area the courts developed
strict rules of incorporation and construction, and the doctrine of ‘fundamental breach’.>®
In time this was supplemented by parliamentary intervention in the form of the Unfair
Contract Terms Act 1977, and European controls through the Unfair Terms in Consumer
Contracts Regulations of 1994 and 1999.60 The governing principle here is that the
consumer is the “‘weaker party’, and therefore needs protection. But is this identification of
the consumer for protection an indication that there are two distinct types of contract —
the consumer contract and the business contract — or is it simply a question of degree?
There may well be, and often are, contracts between businesses where there is also
inequality in bargaining power, and one party is significantly weaker than the other. The
small business manufacturing a single product which has a major multinational as its sole
or dominant purchaser may have no real choice about the terms on which it contracts.

The law has taken notice of this factor in various areas. As regards economic duress,
for example, the case of Atlas Express Ltd v Kafco (Importers and Distributors) Ltd®1 turned in
part on the fact that the defendant company would have been likely to go out of business
if it had not agreed to the variation of contract put forward by the national carrier with
which it was contracting. Although this is catered for in doctrinal terms by a principle
expressed in general terms — that is, did the party subject to the alleged duress have any
realistic choice about complying®? — this is a condition which is always most likely to be
satisfied by a party which is in the weaker position in the contract. With the related
concept of undue influence, although it is frequently used in relation to ‘non-business’
(that is, consumer) contractors, it can also be used in a business or quasi-business context.
The defendant in Lloyds Bank Ltd v Bundy,%3 for example, was a farmer who had had
regular dealings with the bank in relation to his farm business. Nevertheless, Mr Bundy’s
age and the fact that he, running a small business, had put his trust in the employees of
the large corporation (the bank) meant that he was entitled to escape from the agreement
which he had made. Even in relation to a piece of legislation clearly in the category of
‘consumer protection’, the Unfair Contract Terms Act 1977, protection is provided for
businesses where the attempt to exclude liability is “‘unreasonable’.64 And the tests of
unreasonableness set out in Sched 2 to the Act®® include the strength of the bargaining

59 See Chapter 9,9.4.3.
60 SI1994/3159; SI 1999/2083.
61 [1989] QB 833; [1989] 1 All ER 641 — see Chapter 12, 12.3.2.

62 As suggested by Lord Scarman in Pao On v Lau Yiu Long [1980] AC 614, p 635; [1979] 3 All ER 65,
p 78 — see Chapter 12, 12.3.2.

63 [1975] QB 326; [1974] 3 All ER 757.
64 Thatis, it does not satisfy the ‘requirement of reasonableness” in s 11.

65 Although on its face Sched 2 is only applicable to sale of goods cases, the Court of Appeal has
made it clear that it may used more %lenerally Owerseas Medical Supplies Ltd v Orient Transport
Services Ltd [1999] 2 Lloyd’s Rep 273 (Chapter 9, 9.6.15).
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position of the business against which the clause is being applied, and the knowledge of
the clause. In other words, the same factors as we noted above as justifying special
treatment for consumers — ignorance and lack of bargaining power.

The conclusion from all of this is that there is no reason to separate out consumer
contracts from business contracts and to hold that they are such different types of
agreement that a different set of contractual principles should apply to each. It is quite
possible for both to be contained within a general law of contract, which has sufficient
flexibility to accommodate a range of differing ‘power relationships’.

1.6 DIFFERENT APPROACHES TO ANALYSING CONTRACT

The approach in this book is, for the most part, to analyse the law of contract within its
own terms. In other words, the concentration will be on analysing the relevant cases and
statutes, examining how contractual principles have developed through them, and
critically appraising the end result. This does not mean that issues of social and political
context, or legal history should be ignored. Consideration of such matters is often
essential in making any full appraisal of the relevant legal rules. The initial focus,
however, is on the law as it has emerged through decisions of the courts and legislation.
This is sometimes referred to as ‘doctrinal analysis’, because it concentrates on legal
doctrine.

1.6.1 Economic analysis

Other approaches are, of course, possible. Since contract is intimately linked with the
commercial world, it is not surprising that attempts have been made to analyse it in terms
of economics. At a basic level, it is clear that particular decisions about the content of the
rules of contract can have a broader economic influence. To take a simple example, as
regards consumer contracts, it may be thought desirable that producers of goods should
be strictly liable for the quality of what they sell. If they are to be liable, however, they
may need either to introduce strict quality control procedures, or to take out insurance.
The costs of either of these two measures will almost certainly be added to the price of the
goods. In economic terms, therefore, the cost of greater consumer protection is higher
prices. Economic analysis will also look at ‘transaction costs” (which may lead to the
conclusion that standard form contracts are more economically efficient than those that
are individually negotiated), and “adjudication costs” (which may suggest that it is more
economically efficient to have fixed rules of law, rather than leave it to judges to resolve
disputes ‘on their merits’). To take an example from the law on exclusion clauses, 00 the
decision of the House of Lords in the case of Photo Production Ltd v Securicor Transport
Ltd %7 upholding a very widely based clause excluding one of the parties from virtually
all liability for breach of contract, might be analysed in economic terms as follows. First, it
might be said to be based on an assumption that as between two parties, freely
negotiating, they will have allocated responsibilities and risks in the most efficient way,
and so will have ‘maximised wealth’. Secondly, the refusal of the court to interfere in a
bargain of this kind may discourage others from litigating, and therefore have the overall
beneficial economic effect of reducing transaction costs.

66 For which, see Chapter 9.
67 [1980] AC 827; [1980] 1 All ER 556.
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There have also been attempts to root the foundations of contractual liability in
economic theory. Much of this work has originated in the United States.68 The approach
is generally to try to analyse the rules of contract law in terms of their economic efficiency
and consequences. It may be argued, for example, that there is a benefit to society in
economic terms in allowing and facilitating voluntary exchanges of goods and services.
Kronman and Posner use the example of the exchange of goods between A and B.%° The
goods are worth $100 to A, who owns them, but are worth $150 to B (presumably because
of the use B can make of them). If A sells the goods to B for $125 this will be an exchange
which will “increase the wealth of society’:7O

Before the exchange ... A had a good worth $100 to him and B had $125 in cash, a total of
$225. After the exchange, A has $125 in cash and B has a good worth $150 to him, a total of
$275. The exchange has increased the wealth of society by $50.

Kronman and Posner use the concept of the ‘wealth-maximising” effect of voluntary
exchanges as an argument for ‘freedom of contract’. This conclusion has been the subject
of strong challenges,”! but the important point here is to note the technique rather than the
conclusion. There is no doubt that analysing the economic effects of contract law is a valid
method of appraisal, and can lead to conclusions about how the law should best develop.

1.6.2 Socio-political analysis

A further way of looking at the law of contract is from a socio-political standpoint. In fact,
we all have some political assumptions in the background, even if we are looking at
contract cases purely within their own terms. It is, for example, impossible to debate the
merits of numerous contract principles without some notion of the value or otherwise of
the idea of ‘“freedom of contract’, which is, of course, a political concept. Some writers feel,
however, that this political /ideological background, be it capitalist, Marxist, or whatever,
should be made explicit. For example, Collins, in the first edition of The Law of Contract
stated:”2

This book identifies the purpose of the law of contract as the channelling and regulation of
market transactions according to ideals of social justice.

Another approach is to try to identify the ideologies which underpin the decision of the
courts on contract issues. Adams and Brownsword, for example,”3 identify three
competing ideologies which may be found in the cases. These are: (a) formalism; (b)
consumer-welfarism; and (c) market-individualism. Thus, a court may be said to adopt a
formalist approach if it feels obliged to follow rules established in earlier cases, even if it
does not agree with them, or feels that they do not produce the most satisfactory result on
the facts before the court. The case of Foakes v Beer’* may be said to be an example of this

68 See, in particular, Kronman and Posner, 1979; Posner, 1992.
69 Kronman and Posner, 1979, p 1.

70 Ibid. In this simple example Kronman and Posner specifically exclude consideration of any adverse
effects on third parties. If such effects were to be greater than the increase brought about by A and
B’s exchange, the transaction would no longer be economically ‘efficient’.

71 See, for example, Atiyah, 1986, Chapter 7; Leff, 1974. Macneil argues that adherence to neo-classical
economic theory in analysing contract ignores the relational aspect of contract, in that it tends to
focus on discrete transactions: see above, 1.3.

72 Collins, 1986. This particular formulation does not appear in later editions of Collins’ book, though
his overall approach appears to remain the same.

73 Adams and Brownsword, 2000, Chapter 8.
74 (1884) 9 App Cas 605, discussed in Chapter 3, 3.11.1.
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type of approach, at least as far as some members of the House of Lords were concerned,
in that they felt bound to follow what was regarded as an established rule that part
payment of a debt could never discharge the debtor’s liability for the balance, even if the
creditor had promised to treat it as so doing. ‘Consumer-welfarism’, on the other hand,
may operate where a court recognises that individuals may be in a weak position as
regards dealings with large organisations, and that the rules of contract need, therefore, to
be developed and applied so as to protect them. Examples of this type of approach would
include Carlill v Carbolic Smoke Ball Co,”> where an advertiser was bound by a promise
made to consumers who had relied on the advert; or the pre-1977 exclusion clause
cases,’® where the courts devised rules to prevent large organisations from imposing
wide clauses exempting them from liability to people who bought their products and
services.

The third approach identified by Adams and Brownsword — ‘market-individualism” -
gives freedom of contract the highest priority and leaves the parties to their bargain, even
if it appears to operate harshly on one side. In this situation, the court adopts the role
simply of ‘referee’, determining what obligations the parties must be taken to have agreed
to, and then applying them to the situation. A case mentioned above in connection with
the economic analysis, Photo Productions Ltd v Securicor Transport Ltd, is a good example of
the court adopting this approach.

1.6.3 Empirical research

Finally, contract may be approached from the bottom rather than the top. In other words,
instead of looking at decisions of the appellate courts, and the rules which they have
developed, the focus could be on how contract law operates in people’s day-to-day lives.
Does the existence of a particular set of contractual rules affect the way in which people
behave? Do businesses have contractual principles in mind when they enter into
agreements? When things go wrong, to what extent does the law influence the way in
which disputes are resolved? There has been surprisingly little research on these issues,
but such as there is suggests that the law of contract is of much less importance to
business people than lawyers would like to think.”” In particular, where parties to a long
standing business relationship find themselves in a dispute, the maintenance of their
relationship is likely to be a much stronger influence over the way they resolve their
differences, than are the strict legal rights between the parties, as determined by the law
of contract.

1.6.4 Which approach?

As has been indicated above, the approach taken here is primarily based on looking at
legal materials within their own terms. At appropriate points throughout the book,
however, aspects of one or more of the alternative approaches outlined above will be
referred to, in order to produce a fuller understanding of the way in which the law has
developed, or is likely to develop in the future.

75 [1893]1 QB 256, discussed in Chapter 2, 2.6.6.
76 For which, see Chapter 9, 9.2-9.4.

77 See, in relation to the United States the seminal work of Macaulay, 1963, and in relation to this
country Beale and Dugdale, 1975; Yates, 1982, pp 16-33 and Lewis, 1982.
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1.7 INTERNATIONAL INFLUENCES

The common law of contract has tended to be insular in its outlook, though it has had a
very significant international impact. The contract law of North America and much of the
Commonwealth still derives many of its basic principles from the ‘classical” English law
of contract which reached its developed form during the 19th century. Moreover, because
these were its origins, the law in many of these overseas jurisdictions has continued to
look to the decisions of the English courts as providing indicators for its own
development. This has been so even when the last formal link, that is, the existence of the
House of Lords as the final court of appeal was severed. Until recently, however, the flow
has tended to be in one direction, and English courts have rarely paid much attention to
developments in the law of contract in other parts of the common law world. The same
has been even more true of civil law jurisdictions where neither has been seen to have any
significant influence on the other.

One important exception to this in the past has been in the area of international trade,
where the demands of the commercial world for increased certainty, which is most easily
achieved by increased uniformity has led to the creation of international treaties. The
most successful development of this kind is the establishment of the Hague-Visby Rules,
applying to contracts for the carriage of goods by sea, which have achieved widespread
acceptance.” The attempt to establish a similar mandatory regime for international sale
of goods contracts, by the 1980 Vienna Convention,” has been less successful 80 but the
development of standard terms, which parties can choose whether or not to use, has
increased the uniformity of contracts in the relevant areas.

In more recent times, that is, the last 10-15 years, the position has changed. There has,
first of all, been an increased willingness amongst English judges to recognise that
authorities from other parts of the Commonwealth, and in particular from Australia, may
be valuable in assisting the development of contractual principles in England. Secondly,
there has been the influence from membership of the European Economic Community,
and now the European Union. Most recently, there has been the rapid growth in the ease
of international telecommunications followed and assisted by the development of the
internet and the world wide web.

All three of these developments are worth examining in a little more detail. As
regards the influence of case law from other parts of the Commonwealth, these will be
noted where appropriate throughout the rest of the text. The influence of the European
Union can be seen most clearly in the directives which have required implementation into
English law. For example, the directive on commercial agents32 was given effect by the
Commercial Agents (Council Directive) Regulations 1993,83 and that on unfair terms in

78 They were enacted into English law by the Carriage of Goods by Sea Act 1971.

79 That is, the United Nations Convention on Contracts for the International Sale of Goods 1980.

80 For conflicting views amongst senior English judges on the merits of mandatory attempts at
unification in the commercial area see the debate between Lord Hobhouse and Lord Steyn,
discussed by Brownsword, 2000, paras 7.15-7.17.

81 For example, International Chamber of Commerce’s INCOTERMS (for international sales) and the
Fédération International des Ingénieurs Conseils’” Conditions for Works of Civil Engineers (for
international construction contracts). See also the Principles for International Commercial

Contracts produced by the International Institution for the Unification of Private Law
(UNIDROIT).

82 Directive 86/653/EEC.
83 SI1993/3053. See Chapter 6, 6.1.3.
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consumer contracts84 by the Unfair Terms in Consumer Contracts Regulations 199485
(now replaced by the Unfair Terms in Consumer Contracts Regulations 199986). More
recently the Distance Selling Directive8” has been implemented by the Consumer
Protection (Distance Selling) Regulations 2000.88 The Directive on electronic contracts® is
the subject of consultation by the Department of Trade and Industry as to how best it
should be implemented.?0 There have also been significant effects on employment
contracts, particularly in relation to sex discrimination.?1

To some extent, for example, in the protection of consumers, the European approach
merely reflects concerns which exist independently in English law. This is illustrated by
the overlap between the Unfair Contract Terms Act 1977 and the Unfair Terms in
Consumer Contracts Regulations 1994 and 1999. In other respects, however, the European
Directives can lead to concepts novel to English law being incorporated. The most
obvious example of this is relates to the concept of ‘good faith” in contracting. The English
common law has always rejected any attempts to introduce any general obligation to
contract ‘in good faith’. The attempt by Lord Denning to introduce a concept of
‘unconscionability” in Lloyds Bank Ltd v Bundy%2 was firmly rejected by his fellow
judges.?3 And in Walford v Miles?* the House of Lords, relying on the traditional English
law rule that an ‘agreement to agree’ is unenforceable,? held that there could be no
binding obligation to negotiate in good faith. Indeed, Lord Ackner felt that such an
approach would be ‘repugnant’ to the adversarial position of the bargaining parties.?

Despite this judicial hostility, the concept of ‘good faith” does now exist in some parts
of English law. Both the Commercial Agents (Council Directive) Regulations 1993,%7 and
the Unfair Terms in Consumer Contracts Regulations 1999,78 following the wording on
the Directives on which they are based impose obligations of ‘good faith” on the
contracting parties. The reaction of the House of Lords to the introduction of this concept
in the first case in which it has been called upon to consider it, has been to give it flesh by
regarding it as requiring fair and open dealing between the parties:*?

84 Directive 93/13/EEC.

85 SI11994/3159.

86 S11999/2083. See Chapter 9, 9.7.

87 97/7/EC.

88 SI2000/2334. Discussed in Chapter 2, 2.13.

89 2000/31/EC.

90 Implementation should have taken place by January 2002. See further Chapter 2, 2.11.12.

91 For example, it is as a result of European law that s 3 of the Equal Pay Act 1970 implies into every
contract of employment an ‘equality clause” aimed at ensuring that men and women receive equal
treatment.

92 [1975] QB 326; [1974] 3 All ER 757. See also Chapter 13, 13.8.

93 In particular, by Lord Scarman in National Westminster Bank v Morgan [1985] AC 686; [1985] 1 All ER
821. He took a similar line in Pao On v Lau Yiu Long [1980] AC 614; [1979] 3 All ER 65.

94 [1992] 2 AC 128; [1992] 1 All ER 453.

95 Courtney and Fairbairn Ltd v Tolaini Brothers (Hotels) Ltd [1975] 1 WLR 297; May and Butcher v R
[1934] 2 KB 17.

96 [1992] 2 AC 128, p 138; [1992] 1 All ER 453, p 460.
97 SI11993/3053.
98 SI11999/2083.

99 Director General of Fair Trading v First National Bank plc [2002] UKHL 52; [2002] 1 All ER 97, per Lord
Bingham, para 17, p 108. Lord Steyn went further and suggested that the concept should not be
limited to procedural fairness: ibid, paras 36-37, p 113. The House was in this case concerned with
the UTCCR 1994. For further discussion see Chapter 9, 9.7.2.
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Openness requires that the terms should be expressed fully, clearly and legibly, containing
no concealed pitfalls or traps ... Fair dealing requires that a supplier should not, whether
deliberately or unconsciously take advantage of the consumer’s necessity, indigence, lack of
experience, unfamiliarity with the subject matter of the contract, weak bargaining position

It remains to be seen whether the introduction of ‘good faith” in these particular areas will
lead to a greater willingness to adopt it more generally. As Brownsword has pointed
out,100 there remains considerable scepticism about the concept, 101 and the adoption of a
good faith ‘requirement’, whereby a court would ‘aspire simply to follow the shared
sense of good faith in the particular contractual setting’,102 is more likely than a good
faith ‘regime’ which would attempt to impose ‘the co-operative ground rules’.103

The possible practical influence of a ‘good faith” approach will be considered further
at appropriate places later in the text. The main point here is that a concept which has
widespread acceptance in other European jurisdictions has begun to be accepted within
English law.

A more wide reaching attempt to put forward general principles for a European law
of contract is contained in the work of the Lando Commission. The approach of this
group, which consists of eminent lawyers from a number of European jurisdictions, is
rather different from the piecemeal attempts at Europe-wide harmonisation attempted by
the institutions of the European Union. These have tended to be responses to areas where
there is perceived to be a problem. The Lando approach, however, is to try to provide ‘a
bridge between the civil law and common law by providing rules to reconcile their
differing legal philosophies’.104 To this end it published in 2000 a set of Principles,
together with commentary, divided into nine chapters, and covering most areas of
contract, from formation to remedies.105

This is an ambitious project, and it is hard to see that it will lead to direct changes in
the common law. It may, however, provide a source for Parliament if and when it is
looking to reform particular areas, and it is certainly a standard with which the existing
common law can be compared, particularly in areas where it appears to operate in a way
which is less than satisfactory. Moreover, to the extent that there are further moves
towards harmonisation of contract law within the European Union, or even towards a
‘European Contract Code’, the Principles may well form the starting point for such
developments. To that end, references to the Lando Principles are made at appropriate
points throughout the subsequent chapters in order to illuminate the discussion of the
existing position.

The final area identified at the start of this section as contributing to the growing
importance of the international context of contract law, is the growth in
telecommunications and the internet. The influence of these technological advances has
been seen first in the area of business contracting, dating in particular from the

100 Brownsword, 2000, Chapter 5.

101 See, for example, Professor Bridge’s characterisation of it as ‘visceral justice’, leading to
impressionistic decision-making and undesirable uncertainty in commercial transactions: Bridge,
1999, p 140.

102 Brownsword, 2000, para 5.22.
103 Ibid, para 5.20.

104 Lando and Beale, 2000, p xxiii.
105 Lando and Beale, 2000.
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widespread adoption use of telex machines and then faxes.19¢ At its most basic this has
required the courts to decide where contracts made by such devices are concluded.19”
Contracting by telex and fax has, however, largely been the preserve of businesses. The
same is not the case as regards the most recent telecommunications developments. In
particular, the internet is seen as showing the future for much consumer shopping. The
ability to access websites offering wide ranges of consumer products, and to order them
‘online’, is increasing all the time. In such transactions, the ease with which orders may be
placed, and payment (by credit card) made, does not relate to the distance between the
customer and the supplier. They may be in the same street or on opposite sides of the
world. From the point of view of the customer, the information appearing on the screen
and the manner in which the transaction proceeds will be the same whatever the location
of the supplier. It becomes important therefore, for the sake of developing consumer
confidence, that there is clarity as to the law which applies to all such transactions. At the
moment the answer may well depend on the location of the supplier. It is not satisfactory,
however, that the customer may be put in the uncertain position of not knowing what set
of contractual rules will apply to the transaction. The assumption on the part of the
customer may be that it will be the law of his or her own jurisdiction which will be
relevant, whereas it may well be that of the jurisdiction where the supplier is located.
Although in the short term this may be to the advantage of the supplier, in the long run, if
the aim is to attract increasing trade in this form, then customers will want rather greater
security than this suggests. There will, therefore, be a strong motivation for making the
rules applying to such transactions the same wherever the contract is made. This will, in
turn, produce pressure for harmonisation and unification of laws across jurisdictions.

106 See, for example, Entores v Miles Far East Corp [1955] 2 QB 327; [1955] 2 All ER 493, discussed in
Chapter 2, 2.11.10.

107 As will be seen from the discussion of this topic in Chapter 2, the related question of when such
contracts come into existence remains as yet undecided by any clear authority.



CHAPTER 2

FORMING THE AGREEMENT

2.1 INTRODUCTION

The main subject matter of this chapter is the means by which the courts decide whether
parties have reached an agreement which potentially is one which the courts will enforce.
A related question is that of why the law of contract should be engaged to deal with the
parties’ transaction. There are several potential reasons. First, it might be the case that the
courts will simply be responding to the wishes of the parties. In other words, the law is
acting in a facilitative way. The parties have intentionally formulated their agreement as a
contract, and now which to make use of the mechanism of the courts to resolve a dispute.
They can choose not to use the courts if they wish, and indeed many commercial disputes
are settled by alternative methods such as arbitration or mediation. Such methods may
make reference to the law of contract as it is thought it would be applied by the courts,
but essentially the parties have in such a situation decided to take their dispute out of the
formal legal process. Thus the decision to engage with the law of contract is in the hands
of the parties.

Another reason for the courts” involvement may, however, be where there is a dispute
as to whether there is a contract at all. This might be because one of the parties disputes
the fact of agreement, or wishes to argue that although there is an agreement, it is
unenforceable. If the courts become involved, and again there is an element of choice in
that one party must initiate an action by issuing a statement of claim, it will be against the
wishes of one of the parties. That party will be arguing that there is no contract, and that
therefore the courts should not be involved at all. In this situation the court is not acting
in a purely facilitative way, but is saying to one of the parties that although it thought that
it was not entering into a binding contract, in fact it was, and therefore is obliged to
submit to the jurisdiction of the court. The extent to which a party can deliberately
exclude an agreement from the jurisdiction of the court is considered further in Chapter 4,
in connection with the requirement of ‘intention to create legal relations’.

A third possibility, which now exists, is that a third party who claims to be entitled to
a benefit under a contract may initiate an action against one or other of the contracting
parties.! In theory it is possible for this to arise in a situation where neither of the alleged
contracting parties accepts that it has made a binding contract. The court, if it upholds the
third party’s claim, will in effect be overriding the wishes of the two parties who made
the agreement. In doing so, it is likely to be acting to protect the reasonable expectations
of the third party. To achieve this, it will hold that the parties have made a binding
agreement, even though they dispute that they have done so.

In all these situations, however, the concept of an ‘agreement’ forms the basis of the
court’s intervention. As indicated in Chapter 1, this book takes as its subject matter the
enforcement of agreements, entered into more or less voluntarily, concerning the transfer
of property (permanently or temporarily) or the supply of services. That being so, it
becomes important to identify when an agreement has been reached. There are two main
ways in which this might be achieved. First, it might be done by identifying certain
formal procedures, and deeming the following of those formalities as sufficient to

1  See the Contracts (Rights of Third Parties) Act 1999, discussed in detail in Chapter 5, at 5.4.
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establish that there was an agreement. Secondly, it might be done by trying to determine
whether there was a ‘meeting of the minds’ of the parties concerned. In practice English
law uses both approaches.

2.2 DEEDS AND OTHER FORMALITIES

The formal test of agreement is achieved by the concept of the ‘deed’. This is a formal
written document, signed and, traditionally, sealed (though this is no longer a
requirement since the Law of Property (Miscellaneous Provisions) Act 1989). The
existence of a deed will be regarded as a indicating that there is an agreement. There are
certain contracts where a deed is required (and these situations are considered further in
Chapter 3), but the device can be used for any type of contract if the parties so wish. This
type of formality should be distinguished from the situations where some special
procedure is required in addition to the finding of an agreement. In this situation there
may be an agreement, but the courts will not enforce it unless certain formalities have
been complied with. Two examples can be mentioned here. First, by virtue of s 2(1) of the
Law of Property (Miscellaneous Provisions) Act 1989, all contracts involving the sale, or
other disposal, of an interest in land, must be in writing, and signed by the parties. The
need for writing in relation to contracts concerning land is of long standing in English
law, though prior to 1989 the requirement was only that the contract should be evidenced
in writing, and signed by the person against whom it was to be enforced.2 Although in
practice the vast majority of such contracts were put into written form, this formulation
left open the possibility of a verbal contract being evidenced by, for example, a letter
signed by the relevant party. The 1989 amendment of this rule means that the agreement
itself must be in writing and signed by both parties. The justification for the stricter rules
which apply in relation to this type of contract is that contracts involving land are likely to
be both complicated and valuable. Many commercial contracts, however, are also
complex and valuable, yet there is no requirement of a written agreement (though in
practice there is likely to be one). The second type of contract where there is a requirement
of a certain degree of formality arises under the Consumer Credit Act 1974, which
requires that contracts of hire purchase, and other credit transactions, should be in writing
and signed.3 This is a protective provision, designed to make sure that the individual
consumer has written evidence of the agreement, and has the opportunity to see all its
terms. A similar protective procedure operates in relation to contracts of employment,
though here the requirement is simply that the employee should receive a written
statement of terms and conditions within a certain period of starting the job, rather than
that the agreement itself should be in writing.4

2 Law of Property Act 1925, s 40. Cf the Statute of Frauds (1677) which required writing for various
agreements, including contracts for the sale of goods to the value of more than £10.

3 In Wilson v First County Trust Ltd [2001] EWCA Civ 633; [2001] 3 All ER 229, it was held that in
certain circumstances a rigid statutory rule requiring a court to find that an agreement was
unenforceable for failure to comply with certain formalities could infringe the rights of a party
under the Human Rights Act 1998. The right affected is the right to a fair trial unc%er Art 6 of the
European Convention on Human Rights.

4  Employment Rights Act 1996, s 1.
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2.3 GENERAL LACK OF FORMAL REQUIREMENT

In most cases, however, English law imposes no formal requirements and looks simply
for an agreement between two parties. In other words, the contract does not have to be
put into writing, or signed, nor does any particular form of words have to be used. A
purely verbal exchange can result in a binding contract. All that is needed is an
agreement. This simple assertion, however, masks a considerable problem in identifying
precisely what is meant by an agreement. This may seem easy enough: it is simply a
question of identifying a ‘meeting of the minds” between the parties at a particular point
in time. That, however, is easier said than done. By the time two parties to a contract have
arrived in court, they are clearly no longer of one mind. They may dispute whether there
was ever an agreement between them at all, or, while accepting that there was an
agreement, they may disagree as to its terms. How are such disputes to be resolved?
Clearly, the courts cannot discover as a matter of fact what was actually going on in the
minds of the parties at the time of the alleged agreement. Nor are they prepared to rely
solely on what the parties now say was in their minds at that time (which would be a
‘subjective’” approach), even if they are very convincing. Instead, the courts adopt what is
primarily an ‘objective’” approach to deciding whether there was an agreement and, if so,
what its terms were. This means that they look at what was said and done between the
parties from the point of view of the ‘reasonable person’ and try to decide what such a
person would have thought was going on.

It has been argued by Collins that this approach means that the courts are not actually
looking for agreements between the parties but:

Whether or not the negotiations and conduct have reached such a point that both parties
can reasonably suppose that the other is committed to the contract so that it can be relied
upon.

In other words it is behaviour justifying ‘reasonable reliance” on the other party’s
commitment that is what the courts are in fact looking for, rather than ‘agreement’,
whether looked at subjectively or objectively.® There is, however, not very much to choose
between an approach which uses the language of ‘objective agreement” and as opposed to
that of ‘reasonable reliance’, and certainly little in the way of practical consequence. The
former is what is used here, not least because it ties in more comfortably with the
language used by the courts, which tends to focus on the presence or absence of
‘agreement’. Provided that it is remembered that what is required is objective evidence of
such agreement, rather than an actual ‘meeting of the minds’, then this analysis will work
satisfactorily, without giving a misleading picture of what is actually happening.

A further complication with regard to ‘agreement’ arises once parties start to contract
over a distance — that is, not face to face. The particular problems relating to contracts
made by post or other forms of distance communication are discussed later in this
chapter.” Suffice it to say here that, once this type of contracting is allowed, the idea that
at any particular point in time there is a ‘consensus ad idem’, a ‘meeting of the minds’,
becomes very difficult to sustain.8 If there is a significant gap in time between an ‘offer’

5 Collins, 1997, at p 153.

6  Cf the approach of Steyn L] in Trentham Ltd v Archital Luxfer [1993] 1 Lloyd’s Rep 25, at p 27,
discussed below at 2.10.5.

7  Below, at 2.11.6.
8 Cf Gardner, 1992, at p 171.
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and its ‘acceptance’, the likelihood is that in a significant number of cases the parties will
not be ad idem at the point when the courts decide that a contract has been formed.

2.3.1 Promisor, promisee and detached objectivity

Although it is clear that an objective approach to agreement has to be adopted, as has
been pointed out by McClintock and Howarth,” there are different types of objectivity.
There is “‘promisor objectivity” where the court tries to decide what the reasonable
promisor would have intended, ‘promisee objectivity’, where the focus is on what the
reasonable person being made a promise would have thought was intended, and
‘detached’ objectivity which views what has happened through the eyes of an
independent third party. In Smith v Hughes, 10 for example, where the dispute was over
what type of oats the parties were contracting about, the test was said to be whether the
party who wishes to deny the contract acted so that “a reasonable man would believe that
he was assenting to the terms proposed by the other party’. In other words, promisee
objectivity. As we shall see, however, in subsequent chapters, the courts are not consistent
as to which of these types of objectivity they use, changing between one and another as
seems most appropriate in a particular case.

The use of the objective approach where there is a dispute as to whether the parties
were ever in agreement is discussed further in Chapter 11, 11.5.1.

2.3.2 State of mind

The objective approach must, however, take account of all the evidence. Even if A has
acted in a way which would reasonably cause B to assume a particular state of mind as
regards an agreement, if B’s behaviour, objectively viewed, indicates that such an
assumption has not been made by B, the courts will take account of this. The Hannah
Blumenthal 11 for example, was a case concerning the sale of a ship, where the point at
issue was whether the parties had agreed to abandon their dispute. The behaviour of the
buyers was such that it would have been reasonable for the sellers to have believed that
the action had been dropped. In fact, the sellers had continued to act (by seeking
witnesses, etc) in a way which indicated that they did not think the action had been
dropped. This evidence of their actual response to the buyers” behaviour overrode the
conclusion which the court might well have reached by applying a test based on an
objectively reasonable response.12

2.4 THE EXTERNAL SIGNS OF AGREEMENT

As we have seen, the process by which the courts try to decide whether the parties have
made an agreement does not necessarily involve looking for actual agreement but rather
for the external signs of agreement. The classical theory of contract relied on a number of
specific elements, which were regarded as both necessary and sufficient to identify an
agreement which is intended to be legally binding. These were:

9  McClintock, 1988; Howarth, 1984.

10 (1871) LR 6 QB 597. This case is discussed further in Chapter 11, 11.5.1.
11 [1983] 1 Al ER 34.

12 See, also, the similar case of The Leonidas D [1985] 1 WLR 925.
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e offer;
* acceptance; and

e consideration.

These three factors, together with an overarching requirement that the court is satisfied
that there was an intention to create legal relations, formed the classical basis for the
identification of contracts in English law. As far as offer and acceptance are concerned, in
the modern law the courts have, as will be noted below, at various times recognised the
difficulty of analysing all contractual situations in terms of these concepts. Some attempts
have been made to apply a more general test of ‘agreement’. These have not been fully
developed, but the direction in which English law is moving is perhaps indicated by the
Principles of European Contract Law. These suggest that the normal basis for the creation
of a contract will be the exchange of offer and acceptance (Arts 2:201; 2:204). They
recognise, however, that not all contracts will be made in this way (Art 2:211). The overall
test is simply whether there is ‘sufficient agreement’ (Art 2:101), with this being
determined by whether the terms ‘have been sufficiently determined by the parties so
that the contract can be enforced” (Art 2:103).

The rest of this chapter explores the current English law approach to offer and
acceptance in detail. Consideration is dealt with in Chapter 3 and the intention to create
legal relations in Chapter 4.

2.5 HISTORICAL BACKGROUND

The rules of ‘offer” and “acceptance’, and their use as the basis for deciding whether there
has been an agreement between contracting parties, derives, as with much of the classical
law of contract from late 18th and early 19th century case law.13

2.6 OFFER

An offer may be defined as an indication by one person that he or she is prepared to
contract with one or more others, on certain terms, which are fixed, or capable of being
fixed, at the time the offer is made. Thus, the statement ‘I will sell you 5,000 widgets for
£1,000” is an offer, as is the statement ‘I will buy from you 5,000 shares in X Ltd, at their
closing price on the London Stock Exchange next Friday’. In the former case, the terms are
fixed by the offer itself, in the latter they are capable of becoming fixed on Friday,
according to the price of the shares at the close of business on the Stock Exchange. The
offer may be made by words, conduct or a mixture of the two. The concept applies most
easily to a situation such as that given in the above example where there are two parties
communicating with each other about a commercial transaction. It fits less easily, as will
be seen below, in many other everyday transactions, such as supermarket sales, or those
involving the advertisement of goods in a newspaper or magazine. What the courts will
look for, however, is some behaviour which indicates a willingness to contract on
particular terms. Once there is such an indication, all that is then required from the other
person is a simple assent to the terms suggested, and a contract will be formed. The
‘indication of willingness’ referred to above may take a number of forms — for example,

13 See in particular Adams v Lindsell (1818) 1 B & Ald 681; 106 ER 250 — discussed in detail below at
2.11.6.
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the spoken word, a letter, a fax message, an email or an advertisement on a website. As
long as it communicates to the potential acceptor or acceptors the basis on which the
offeror is prepared to contract, then that is enough. It is not necessary for the offer itself to
set out all the terms of the contract. The parties may have been negotiating over a period
of time, and the offer may simply refer to terms appearing in earlier communications.
That is quite acceptable, provided that it is clear what the terms are.

2.6.1 Distinction from “invitation to treat’

As we have noted, the objective of looking for ‘offer and acceptance’ is to decide whether
an agreement has been reached. It is important, therefore, that behaviour which may have
some of the characteristics of an offer should not be treated as such if, viewed objectively,
that was not what was intended. Once a statement or action is categorised as an offer then
the person from whom it emanated has put themselves in the position where they can
become legally bound simply by the other party accepting. It must be clear, therefore, that
the statement or action indicates an intention to be bound, without more. The courts have
traditionally approached this issue by drawing a distinction between an offer and an
‘invitation to treat’.

Sometimes a person will wish simply to open negotiations, rather than to make an
offer which will lead immediately to a contract on acceptance. If I wish to sell my car, for
example, I may enquire if you are interested in buying it. This is clearly not an offer. Even
if I indicate a price at which I am willing to sell, this may simply be an attempt to discover
your interest, rather than committing me to particular terms. The courts refer to such a
preliminary communication as an ‘invitation to treat” or, even more archaically, as an
‘invitation to chaffer’. The distinction between an offer and an invitation to treat is an
important one, but is not always easy to draw. Even where the parties appear to have
reached agreement on the terms on which they are prepared to contract, the courts may
decide that the language they have used is more appropriate to an invitation to treat than
an offer.

This was the view taken in Gibson v Manchester City Council.1* Mr Gibson was a tenant
of a house owned by Manchester City Council. The Council, which was at the time under
the control of Conservative Party members, decided that it wished to give its tenants the
opportunity to purchase the houses which they were renting. Mr Gibson wished to take
advantage of this opportunity, and started negotiations with the Council. He received a
letter which indicated a price, and which stated “The Corporation may be prepared to sell
the house to you” at that price. It also instructed Mr Gibson, if he wished to make ‘a
formal application’, to complete a form and return it. This Mr Gibson did. At this point,
local elections took place, and control of the Council changed from the Conservative
Party to the Labour Party. The new Labour Council immediately reversed the policy of
the sale of council houses, and refused to proceed with the sale to Mr Gibson. At first
instance and in the Court of Appeal,1® it was held that there was a binding contract, and
that Mr Gibson could therefore enforce the sale. Lord Denning argued that it was not
necessary to analyse the transaction in terms of offer and acceptance. He suggested that:

You should look at the correspondence as a whole and at the conduct of the parties and see
therefrom whether the parties have come to an agreement on everything that was material.
If by their correspondence and their conduct you can see an agreement on all material

14 [1979] 1 Al ER 972; [1979] 1 WLR 294.
15 [1978] 2 All ER 583.
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terms, which was intended thenceforward to be binding, then there is a binding contract in
law even though all formalities have not been gone through.16

This approach was firmly rejected by the House of Lords. Despite the fact that all terms
appeared to have been agreed between the parties, the House of Lords held that there
was no contract. The language of the Council’s letter to Mr Gibson was not sufficiently
definite to amount to an offer. It was simply an invitation to treat. Mr Gibson had made
an offer to buy, but that had not been accepted.

The narrowness of the distinction being drawn can be seen by comparing this case
with Storer v Manchester City Council, 17 where on very similar facts a contract was held to
exist, as Mr Storer had signed and returned a document entitled ‘Agreement for Sale’.
This document was deemed to be sufficiently definite to amount to an offer from the
Council which Mr Storer had accepted. As regards the state of mind of the parties in the
two cases, however, it is arguable that there was little difference. In both, each party had
indicated a willingness to enter into the transaction, and there was agreement on the
price. The fact that the courts focus on the external signs, rather than the underlying
agreement, however, led to the result being different in the two cases.

Before leaving these cases it should noted that there was potentially a political
dimension to the decisions in Storer and Gibson. The question of the sale of council houses
was at the time a very controversial political issue, with the Conservative Party strongly
in favour and Labour vehemently opposed. In Manchester the local electors had decided
to vote in a Labour Council, and it might have been reasonable to assume that one of the
reasons for this was opposition to the previous Conservative Council’s approach to the
sale of council houses. In such a situation, to decide strongly in favour of enforcing the
sale of a council house (particularly since there were, apparently, “hundreds” of other
cases similar to that of Mr Gibson)!8 might have been seen as an intervention by the
judges which would have the effect of disregarding the wishes of the electorate. Where
the case was clear cut (as in Storer) the courts would be obliged to respect the individual’s
vested rights; where there was ambiguity, however (as in Gibson), there would be an
argument for deciding the case in a way which complied with the political decision
indicated by the results of the election. There is, of course, no indication in the speeches in
the House of Lords of any such political considerations having any effect on their
Lordships’” opinions. But it has been strongly argued that judges can be influenced,
consciously or unconsciously, by political matters,1? and it is possible that this may have
been a factor tipping the balance against Mr Gibson. In any case, the Storer and Gibson
decisions are good examples of the fact that decisions on the law of contract operate in a
social and political context, and their interrelationship with that context should not be
ignored.

16 Ibid, p 586. Ormrod L] agreed with Lord Denning, but also held that an agreement could be found
using the traditional offer and acceptance analysis. Lane L] dissented.

17 [1974] 3 All ER 824; [1974] 1 WLR 1403.
18 See Lord Diplock [1979] 3 All ER 972, at p 973; [1979] 1 WLR 294, at p 296. The Guardian in a front
page story on 9 March 1979, the day after the Lords’ ruling, reported that there were 350 other sales

that were affected by the Lords’ ruling in Manchester alone, with doubts being raised about sales
in other local authority areas.

19 See in particular, Griffith, 1997.
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2.6.2  Self-service displays

Another area of difficulty arises in relation to the display of goods in a shop window, or
on the shelves of a supermarket, or other shop where customers serve themselves. We
commonly talk of such a situation as one in which the shop has the goods ‘on offer’. This
is especially true of attractive bargains which may be labelled ‘special offer’. Are these
‘offers’ for the purpose of the law of contract? The issue has been addressed in a number
of criminal cases where the offence in question was based on there being a ‘sale” or an
‘offer for sale’. These cases are taken to establish the position under the law of contract,
even though they were decided in a criminal law context. The Court of Appeal has
recently suggested that it is not appropriate to use contractual principles in defining the
behaviour which constitutes a criminal offence, in this case relating to an offer to supply
drugs.20 This does not, however, affect the contractual rules deriving from older criminal
cases where this was done. The first to consider is Pharmaceutical Society of Great Britain v
Boots Cash Chemists.21

Section 18(1) of the Pharmacy and Poisons Act 1933 made it an offence to sell certain
medicines unless ‘the sale is effected by, or under the supervision of, a registered
pharmacist’. Boots introduced a system under which some of these medicines were made
available to customers on a self-service basis. There was no supervision until the
customer went to the cashier. At this point, a registered pharmacist would supervise the
transaction, and could intervene, if necessary. The Pharmaceutical Society claimed that
this was an offence under s 18, because, it was argued, the sale was complete when the
customer took an article from the shelves and put it into his or her basket. The Court of
Appeal disagreed, and held that the sale was made at the cash desk, where the customer
made an offer to buy, which could be accepted or rejected by the cashier. The reason for
this decision was that it is clearly unacceptable to say that the contract is complete as soon
as the goods are put into the basket, because the customer may want to change his or her
mind, and it is undoubtedly the intention of all concerned that this should be possible.
The display of goods is therefore an invitation to treat, and not an offer.

With respect to the Court of Appeal, the conclusion that was reached was not
necessary to avoid the problem of the customer becoming committed too soon. It would
have been quite possible to have said that the display of goods is an offer, but that the
customer does not accept that offer until presenting the goods to the cashier.22 This
analysis would, of course, also have meant that the sale took place at the cash desk and
that no offence was committed under s 18. Strictly speaking, therefore, the details of the
Court of Appeal’s analysis in this case as to what constitutes the offer, and what is the
acceptance, may be regarded as obiter. It has, however, generally been accepted
subsequently that the display of goods within a shop is an invitation to treat and not an
offer.

The decision in this case was treated by the Court of Appeal very much as a
‘technical’ one on the law of contract. There were, however, several other broader issues
which were involved in it. First, there is the issue of the degree of supervision necessary
to protect the public in relation to the sale of certain types of pharmaceutical product.

20 R v Karamjit Singh Dhillon (2000) The Times, 5 April. Cf the earlier of comments on the unnecessary
use of civil law concepts in a criminal context by Smith, 1972.

21 [1953]1 QB 401; [1953] 1 All ER 482.
22 As was pointed out at the time by, for example, Williams, 1953. See also Unger, 1953. Montrose,

1955, however, prefers the analysis adopted in the Boots case, because it would be ‘unfair’ to hold
the shopkeeper to a mistake in the pricing of goods.
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Secondly, there was the potential effect on the employment position of pharmacists — the
self-service arrangement would probably have the effect of reducing the number of
pharmacists which Boots, or other chemists adopting a self-service system, would need to
employ. Third, there was the question of whether the law on formation of contracts was to
be developed in a way which helped or hindered the growth of the self-service shop. On
the first issue Somervell L] emphasised that the substances concerned were not
‘dangerous drugs’.23 The implication is that the system of control operating under Boots’
self-service scheme was sufficient to fulfil the objective of the 1933 Act in protecting the
public. The second issue, the effect on pharmacists, was not addressed at all, even though
this must have been one of the main reasons for the action being brought by the
Pharmaceutical Society. Collins has suggested that the court may not have been
impressed ‘by the desire of the pharmacists to retain their restrictive practices’,24 but this
does not appear from the judgments at all. As regards the final issue, the court noted that
the self-service arrangement was a ‘convenient” one for the customer.25 It is also, of
course, an efficient one for the shopkeeper, enabling the display of a wide range of goods
with a relatively small number of staff. The self-service format has become so dominant in
shops of all kinds today that it is important to remember that in the early 1950s it was
only gradually being adopted. The decision in the Boots case, if it had gone the other way,
would have hindered (though probably not halted) its development.26 The Court of
Appeal, therefore, can be seen by this decision to be making a contribution to the way in
which the retail trade developed over the next 10 years.

2.6.3 Shop window displays

The slightly different issue of the shop window display was dealt with in Fisher v Bell.27
The defendant displayed in his shop window a ‘flick-knife” with the price attached. He
was charged with an offence under s 1(1) of the Restriction of Offensive Weapons Act
1959, namely, ‘offering for sale” a ‘flick-knife’. It was held by the Divisional Court that no
offence had been committed, because the display of the knife was an invitation to treat,
not an offer.

Lord Parker had no doubt as to the contractual position:

It is clear that according to the ordinary law of contract the display of an article with a price
on it in a shop window is merely an invitation to treat. It is in no sense an offer for sale the
acceptance of which constitutes a contract.28

No authority was cited for this proposition, but the approach is certainly in line with that
taken in the Boots case. There has never been any challenge to it, and it must be taken to
represent the current law on this point. It was followed in Mella v Monahan,?® where a
charge of ‘offering for sale’ obscene articles, contrary to the Obscene Publications Act
1959, failed because the items were simply displayed in a shop window.

23 [1953] 1 QB 401, at p 405.

24 Collins, 1997, at p 161.

25 [1953] 1 QB 401, at p 406; [1953] 1 All ER 482, at p 484.
26 This was recognised by Romer L], ibid, at p 408; p 485.
27 [1961] 1 QB 394; [1960] 3 All ER 731.

28 [1961] 1 QB 394, at p 399; [1960] 3 All ER 731, at p 733.
29 [1961] Crim LR 175.
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2.6.4  Issues of principle

What are the principles lying behind the decisions in relation to self-service stores and
shop window displays? In Boots the court stressed the need for the shopper to be allowed
a ‘change of mind’. As we have seen, however, that does not necessarily require the offer
to be made by the customer, just that the acceptance of the offer should be delayed
beyond the point when the shopper may legitimately still be deciding whether to
purchase. In any case, the argument cannot apply to the shop window cases. The
customer who enters the shop will either say ‘I want to buy that item displayed in your
window’, which could undoubtedly be treated as an acceptance, or ‘I am interested in
buying that item in your window; can I inspect it?” or ‘can you tell me more about it?’,
which would simply be a stage in negotiation. There is no need, therefore, to protect the
customer by making the shop window display simply an invitation to treat.

The most likely candidate as an alternative principle on which the decisions are based
is freedom of contract. That freedom includes within it the principle that a person can
choose with whom to contract — “party freedom’.30 On this analysis, the shop transaction
needs to be analysed in a way which will allow the shopkeeper to say ‘I do not want to do
business with you’. This was the view expressed to counsel by Parke B in the 19th century
case of Timothy v Simpson.31 There are two problems, however, with the modern law of
contract allowing such freedom in these situations.

First, such freedom has the potential to be used in a discriminatory way.32 Certain
types of discrimination — principally on grounds of race, sex and disability33 — have as a
matter of social policy been made unlawful by statute.34 To the extent, therefore, that the
common law of contract still allows party freedom to operate in these areas, there is a
tension between it and the statutory regimes. A shopkeeper who discriminates on
impermissible grounds in deciding with whom to contract is not forced by the common
law to undertake the contractual obligation, but may face a quasi-tortious action under
one of the relevant statutes.

Secondly, application of the ‘party freedom” principle leads to the conclusion that, as
far the law of contract is concerned, a shopkeeper is not bound by any price that is
attached to goods displayed in the shop, or in the window. He or she is entitled to say to
the customer seeking to buy the item ‘... that is a mistake. I am afraid the price is
different’. Again, however, there is a conflict with the statutory position. Such action on
the part of the shopkeeper would almost certainly constitute a criminal offence under s 20
of the Consumer Protection Act 1987. This states that:

... a person shall be guilty of an offence if, in the course of any business of his, he gives (by
any means whatever) to any consumers an indication which is misleading as to the price at
which any goods, services, accommodation or facilities are available (whether generally or
from particular persons).

30 See Brownsword, 2000, para 2.10.
31 (1834) 6 C & P 499, at p 500.
32 See Beale, 1995a, p 190; Collins, 1997, pp 33-34; Brownsword, 2000, para 2.15.

33 Race Relations Act 1976; Sex Discrimination Act 1975; Disability Discrimination Act 1995. Other
types of discrimination may become unlawful as a result of the effects of the Human Rights Act
1998.

34 Note that the common law did in fact also recognise some restriction on party freedom as regards
common carriers and innkeepers — see Halsbury’s Laws, Vol 5(1), para 441 and Vol 24, para 1113.
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An indication is ‘misleading’ if, inter alia, it leads the consumer to think that the price is
less than in fact it is.3° Thus, if a shop has a window display indicating that certain special
packs of goods are on offer at a low price inside, but in fact none of the special packs are
available, an offence will almost certainly have been committed. This was the result in
Tesco Supermarkets Ltd v Nattrass,36 a case concerning s 11 of the Trade Descriptions Act
1968, which was the predecessor to s 20 of the Consumer Protection Act 1987.

In practice, because of their awareness of the statutory position, and their wish to
maintain good relationships with their customers, shops and other businesses are
unlikely to insist on their strict contractual rights in situations of this kind. That being the
case, the question arises as to whether the rule that it is the customer who makes the offer,
and the shopkeeper who has the choice whether or not to accept it, is not ripe for
reconsideration, so as to avoid the current tension with the statutory controls.

2.6.5 Advertisements

Where goods or services are advertised, does this constitute an offer or an invitation to
treat? It would be possible here for the law also to base its principles on ‘party freedom’.
That is, a person putting forward an advertisement should not be taken to be waiving the
right as to whom he or she chooses to contract with. In fact, however, the cases on this
area show the courts adopting an approach based on pragmatism, rather than on the
‘party freedom’ principle. The answer to the question ‘is this advertisement an offer?” will
generally be determined by the context in which the advertisement appears, and the
practical consequences of treating it as either an offer or an invitation to treat.

Generally speaking, an advertisement on a hoarding, a newspaper ‘display’, or a
television commercial, will not be regarded as an offer. Thus, in Harris v Nickerson,3” the
defendant had advertised that an auction of certain furniture was to take place on a
certain day. The plaintiff travelled to the auction only to find that the items in which he
was interested had, without notice, been withdrawn. He brought an action for breach of
contract to recover his expenses in attending the advertised event. His claim was rejected
by the Queen’s Bench. The advertisement did not give rise to any contract that all the
items mentioned would actually be put up for sale. To hold otherwise would, Blackburn J
felt, be ‘a startling proposition” and ‘excessively inconvenient if carried out’. It would
amount to saying that ‘anyone who advertises a sale by publishing an advertisement
becomes responsible to everybody who attends the sale for his cab hire or travelling
expenses’.38 In other words, the practical consequences of treating the advertisement as
an offer would be such that it is highly unlikely that this is what the person placing the
offer can have intended. Using an approach based on ‘promisor objectivity’,3? it is
concluded that the advertisement is nothing more than an invitation to treat.

It follows from this that these types of advertisement should be regarded simply as
attempts to make the public aware of what is available. Such advertisements will often in
any case not be specific enough to amount to an offer. Even where goods are clearly
identified, and a price specified, however, there may still not be an offer. A good example

35 Section 21.

36 [1972] AC 153;[1971] 2 Al ER 127.

37 (1873) LR 8 QB 286; (1873) 42 L] QB 171.
38 (1873) LR 8 QB 286, at p 288.

39 For which, see 2.3.1, above.
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of this situation is another criminal law case, Partridge v Crittenden.40 The defendant put
an advertisement in the ‘classified” section of a periodical, advertising bramblefinches for
sale at 25s each. He was charged under the Protection of Birds Act 1954 with “offering for
sale” a live wild bird, contrary to s 6(1). It was held that he had committed no offence,
because the advert was an invitation to treat and not an offer. The court relied heavily on
Fisher v Bell,*1 and appeared to feel that this kind of advertisement should be treated in
the same way as the display of goods with a price attached. To that extent the case may
seem to adopt the ‘party freedom” approach implicit in Fisher v Bell. Lord Parker,
however, pointed out an additional, and very practical reason for not treating it as an
offer. If it was an offer, this would mean that everyone who replied to the advertisement
would be accepting it, and would therefore be entitled to a bramblefinch. Assuming that
the advertiser did not have an unlimited supply of bramblefinches, this cannot be what
he intended. As with Harris v Nickerson, this is an analysis based on “promisor objectivity’,
looking at what the reasonable advertiser would be taken to have meant by the advert. As
a result, the advertisement was properly to be categorised as an invitation to treat.2

This does not mean, however, that all newspaper advertisements will be treated as
invitations to treat. If the guiding principle is promisor objectivity, rather than party
freedom, then provided that the wording is clear, and that there are no problems of
limited supply, then there seems no reason why such an advertisement should not be an
offer. If, for example, the advertiser in Partridge v Crittenden had said, “100 bramblefinches
for sale. The first 100 replies enclosing 25s will secure a bird’, then in all probability this
would be construed as an offer. An advertisement of a similar kind was held to be an offer
in the American case of Lefkowitz v Great Minneapolis Surplus Stores,*3 where the
defendants published an advertisement in a newspaper, stating: ‘Saturday 9 am sharp;
three brand new fur coats, worth to $100. First come first served, $1 each.” The plaintiff
was one of the first three customers, but the firm refused to sell him a coat, because they
said the offer was only open to women. The court held that the advertisement constituted
an offer, which the plaintiff had accepted, and that he was therefore entitled to the coat.
Clearly in this case the court was rejecting any argument based on party freedom. In this
context any such freedom was waived by making such a specific offer to the general
public, which did not indicate any intention by the advertiser to put limits on those who
were entitled to take advantage of the bargain. The use of such an approach here only
serves to highlight the anomaly of the cases on shop sales discussed in the previous
section.

2.6.6 Carlill v Carbolic Smoke Ball Co (1893)

In England, the most famous case of an advertisement constituting an offer is Carlill v
Carbolic Smoke Ball Co.4* The manufacturers of a ‘smoke ball’ published an advertisement
at the time of an influenza epidemic, proclaiming the virtues of their smoke ball for
curing all kinds of ailments. In addition, they stated that anybody who bought one of

40 [1968] 2 All ER 421.

41 [1960] 1 QB 394; [1960] 3 All ER 31; discussed above at para 2.6.3.

42 Contrast the approach taken in the Principles of European Contract Law, Art 2.201(3) which
provides that “A proposal to supply goods or services at stated prices made by a professional
supplier in a public advertisement or a catalogue, or by a display of goods, is presumed to be an
offer to sell or suppgl at that price until the stock of goods, or the supplier’s capacity to supply the
services is exhausted’.

43 (1957) 86 NW 2d 689.

44 [1893]1 QB 256.
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their smoke balls, used it as directed, and then caught influenza, would be paid £100. Mrs
Carlill, having bought and used a smoke ball, but nevertheless having caught influenza,
claimed £100 from the company. The company argued that the advertisement could not
be taken to be an offer which could turn into a contract by acceptance. They claimed that
it should be regarded as a ‘mere puftf” which meant nothing in contractual terms. This is
certainly true of many advertising slogans (for example, ‘Gillette — the Best a Man Can
Get’, “The Best Hard Rock Album in the World ... Ever!”). A contractual action based on
these would be doomed to failure. In the Carlill case, however, there was evidence of
serious intent on the part of the defendants. The advertisement had stated that “£1,000 is
deposited with the Alliance Bank, showing our sincerity in this matter’. The court took
the view that the inclusion of this statement meant that reasonable people would treat the
offer to pay £100 as one that was intended seriously, so that it could create a binding
obligation in appropriate circumstances, such as those which had arisen. In other words,
the court adopted an approach based on “promisee objectivity’, rather than the ‘promisor
objectivity” used in Partridge v Crittenden.*> The defendants raised two further objections.
First, they argued that the advertisement was widely distributed, and that this was
therefore not an offer made to anybody in particular. The court did not regard this as a
problem. Offers of reward (for example, for the return of a lost pet, or for information
leading to the conviction of a criminal) were generally in the same form, and could be
accepted by any person who fulfilled the condition. There was plenty of authority to
support this, such as Williams v Carwardine.*6 Secondly, the defendants said that Mrs
Carlill should have given them notice of her acceptance. Again, however, the court, by
analogy with the reward cases, held that the form of the advertisement could be taken to
have waived the need for notification of acceptance, at least prior to the performance of
the condition which entitled the plaintiff to claim. As Lindley LJ put it:#”

I ... think that the true view, in a case of this kind, is that the person who makes the offer
shows by his language and from the nature of the transaction, that he does not expect and
does not require notice of the acceptance apart from notice of the performance.

The Smoke Ball Company cannot have expected that everyone who bought a smoke ball
would get in touch with them. It was only those who, having used the ball, contracted
influenza, who would do so. This case, therefore, is authority for the propositions, first,
that an advertisement can constitute an offer to ‘the world’, that is, anyone who reads it,
and, secondly, that it may, by the way in which it is stated, waive the need for
communication of acceptance prior to a claim under it.

Carlill's case has been viewed as giving a surprisingly broad scope to the situations
which will fall within the law of contract.#8 Simpson has pointed out that there was much
concern at the time about advertisements for dubious ‘medicinal” products,*® and this
may have influenced the court towards finding liability. Nowadays, it would be expected
that such situations would be more likely to dealt with by legislation,®0 or by an agency
such as the Advertising Standards Authority. At the time, however, the consumer
protection role had to be taken by the courts, even if this meant stretching contractual
principles to provide a remedy.

45 See above, para 2.6.5.

46 (1833) 5 C & P 566 (see below, at para 2.11.15).

47 [1893] 1 QOB 256, at pp 262-63.

48 See, for example, the comments of Collins, 1997, at p 4.
49 Simpson, 1985.

50 For example, the Consumer Protection Act 1987.
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It should be noted that the offer in Carlill, in Lefkowitz,®1 and the suggested
reformulation of the offer in Partridge v Crittenden,®? are all offers of a particular kind,
known in English law as an offer in a “unilateral” (as opposed to a ‘bilateral’) contract. It
will be convenient at this point to examine the difference between these two types of
contract.

2.7 UNILATERAL AND BILATERAL CONTRACTS

The typical model of the bilateral contract arises where A promises to sell goods to B in
return for B promising to pay the purchase price. In this situation, the contract is bilateral,
because as soon as these promises have been exchanged there is a contract to which both
are bound. In relation to services, the same applies, so that an agreement between A and B
that B will dig A’s garden for £20 next Tuesday is a bilateral agreement. Suppose,
however, that the arrangement is slightly different, and that A says to B ‘If you dig my
garden next Tuesday, I will pay you £20’. B makes no commitment, but says, ‘I am not
sure that I shall be able to, but if I do, I shall be happy to take £20’. This arrangement is
not bilateral. A has committed himself to pay the £20 in certain circumstances, but B has
made no commitment at all. He is totally free to decide whether or not he wants to dig A’s
garden or not, and if he wakes up on Tuesday morning and decides that he just does not
feel like doing so, then there is nothing that A can do about it. If, however, B does decide
to go and do the work, that will be regarded as an acceptance of A’s offer of £20, and the
contract will be formed. Because of its one sided nature, therefore, this type of
arrangement is known as a “unilateral contract’. Another way of describing them is as “if’
contracts, in that it is always possible to formulate the offer as a statement beginning with
the word ‘if”: for example, ‘if you dig my garden, I will pay you £20". As has been noted
above, the arrangements in Carlill and Lefkowitz were of this type: ‘If you use our smoke
ball and catch influenza, we will pay you £100’; ‘If you are the first person to offer to buy
one of these coats, we will sell it to you for $1".

The distinction between unilateral and bilateral contracts is important in relation to
the areas of “acceptance” and ‘consideration’, which are discussed further below.

2.8 TENDERS

Some confusion may arise as to what constitutes an offer when a person, or more
probably, a company, decides to put work out to tender, or seeks offers for certain goods.
This means that potential contractors are invited to submit quotations. The invitation may
be issued to the world, or to specific parties. Generally speaking, such a request will
amount simply to an invitation to treat, and the person making it will be free to accept or
reject any of the responses. In Spencer v Harding,>3 for example, it was held that the issue
of a circular ‘offering’ stock for sale by tender, was simply a ‘proclamation’ that the
defendants were ready to negotiate for the sale of the goods, and to receive offers for the
purchase for them. There was no obligation to sell to the highest bidder, or indeed to any
bidder at all. The position will be different if the invitation indicates that the highest bid

51 Above, para 2.6.5.
52 Ibid.
53 (1870) LR 5 CP 561.
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or, as appropriate, the lowest quotation will definitely be accepted. It will then be
regarded as an offer in a unilateral contract. The recipients of the invitation will not be
bound to reply, but if they do, the one who submits the lowest quotation will be entitled
to insist that the contract is made with them. A similar situation arose in Blackpool and
Fylde Aero Club Ltd v Blackpool Borough Council.>* The council had invited tenders for the
operation of pleasure flights from an air field. Tenders were to be placed in a designated
box by a specified deadline. The plaintiff complied with this requirement, but due to an
oversight on the part of the defendant’s employees, the plaintiff’s tender was not
removed from the box until the day after the deadline, and was accordingly marked as
having arrived late. It was therefore ignored in the council’s deliberations as to who
should be awarded the contract. The plaintiff succeeded in an action against the
defendant, who appealed. The Court of Appeal noted that, in this type of situation, the
inviter of tenders was in a strong position, as he could dictate the terms on which the
tenders were to be made, and the basis on which the selection of the successful one, if any,
was to be made. There was nothing explicit in this case which indicated that all tenders
meeting the deadline would be considered. Nevertheless:>®

... in the context, a reasonable invitee would understand the invitation to be saying, quite
clearly, that if he submitted a timely and conforming tender it would be considered, at least
if any other such tender were considered.

By applying this test of ‘promisee objectivity” to the circumstances, the court concluded
that the defendant was in breach of an implicit unilateral contract, under which it
promised that if a tender was received by the specified deadline it would be given due
consideration. The promise was not made explicitly, and indeed the defendant claimed
that no such promise was intended,? but because it was reasonable for the plaintiff to
have assumed that such a promise was implied the court found that there was a
contractual relationship obliging the defendant to consider all tenders fulfilling the terms
of the invitation. A person inviting tenders must therefore either explicitly state the terms
on which responses will be considered, or be bound by the reasonable expectations of
those who put in tenders.

This decision places some limits on the freedom of the party inviting tenders, but
limits which can be avoided by careful wording of the tender documentation. Much more
stringent controls exist over tendering in a range of public sector contracts as a result of
European Directives on the issue, which have been implemented in the United Kingdom
by various sets of regulations.>” These Directives are primarily intended to ensure the free
working of the European market — and in particular to avoid nationals of the same state
as the party seeking the tenders having an advantage over those based in other member
states. The controls contained in the Regulations cover such matters as the way in which
the tender must be publicised (for example, by being published in the European Union’s
Official Journal, as well as any national press), the information that must be provided,
and the criteria which must be used to select the successful tender (usually based on

54 [1990] 3 All ER 25.
55 Ibid, at p 31.

56 Brownsword uses this case as an example of the fact that an analysis of contract based on the
making of express promises does not accord with the actual practice of the courts: Brownsword,
2000, para 1.10.

57 For example, The Public Supply Contracts Regulations 1991, SI 191/2679 (implementing Directive
77/62/EEC, as amended); The Public Works Contracts Regulations 1991, SI 1991/2680
(implementing Directive 71/305/EEC, as amended); The Public Services Contracts Regulations
1993, SI 1993 /3228 (implementing Directive 92/50/EEC); The Ultilities Contracts Regulations 1996,
SI1996/2911 (implementing Directives 92/13/EEC and 93/38/EEC).
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either ‘the lowest price” or the offer which ‘is the most economically advantageous to the
contracting authority’).58 Controls of the latter kind are perhaps the most significant, in
that they strike most directly at one of the main aspects of concept of freedom of contract
— that is, party freedom. The authority seeking the tenders does not have a free hand to
decide with whom it wishes to contract; it must take its decision in accordance with the
regulations.

There is clearly potential for the approach taken in these Regulations to influence
more generally the way in which tendering takes place. It would not be surprising if
organisations which are required to use the European procedures in some areas of their
activities found it convenient to use the same type of approach even if not constrained to
do so by regulation. Such influences on business practice might in turn have an effect on
the way in which the courts develop the general legal rules relating to tenders. There is no
evidence to date of this happening, but the potential is clearly there.

2.9 AUCTIONS

The Sale of Goods Act 1979 makes it clear that in relation to a sale of goods by auction the
bids constitute offers which are accepted by the fall of the hammer.>® The same is also the
case in relation to any other type of sale by auction.®® The normal position will be that the
auctioneer will be entitled to reject any of the bids made, and will not be obliged to sell to
the highest bidder.

There are two situations, however, which require special consideration. The first is
where the auction sale is stated, in an advertisement or in information given to a
particular bidder, to be ‘without reserve’. This situation was first considered in the 19th
century case of Warlow v Harrison.61 The plaintiff attended an auction of a horse which
had been advertised as being ‘without reserve’. He then discovered that the owner was
being allowed to bid (thus in effect allowing the owner to set a price below which he
would not sell). The plaintiff refused to continue bidding and sued the auctioneer. The
Court of Exchequer held that on the pleadings as entered the plaintiff could not succeed,
but expressed the view that if the case had been pleaded correctly he would have been
entitled to succeed in an action for breach of contract against the auctioneer:62

We think the auctioneer who puts the property up for sale upon such a condition pledges
himself that the sale shall be without reserve; or, in other words, contracts that it shall be so;
and that this contract is made with the highest bona fide bidder; and, in case of breach of it,
that he has a right of action against the auctioneer.

Because of the problem over the pleadings, the ruling in Warlow v Harrison was strictly
obiter, but the principle stated has now been reconsidered and confirmed in Barry v
Heathcote Ball & Co (Commercial Auctions) Ltd.3 The claimant attended an auction to bid
for two new machines which were being sold by customs and excise, who had instructed
the auctioneer that the sale was to be ‘without reserve’. The claimant had been told this

58 See, for example, SI 1991/2679, reg 20; SI 1991 /2680, reg 20; SI 1993 /3228, reg 21; SI 1996/2911, reg
21.

59 Sale of Goods Act 1979, s 57.

60 Payne v Cave (1789) 3 Term Rep 148.

61 Warlow v Harrison (1859) 1 E & E 309; 29 L] QOB 14.

62 (1859) 1 E & E 309, at pp 316-17; 29 L] QB 14, at p 15.
63 [2001] 1 All ER 944; [2000] 1 WLR 1962.
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by the auctioneer when viewing the machines. The machines were worth about £14,000
each. When they came up for sale, there were no bids apart from one from the claimant,
who bid £200 for each machine. The auctioneer refused to accept this, and withdrew the
machines from the sale. They were subsequently sold privately for £1,500 each. The
claimant sued the auctioneer for breach of contract. The trial judge held in his favour, on
the basis of there being a collateral contract with the auctioneer to sell to the highest
bidder. The claimant was awarded £27,600 damages. On appeal the view of the trial judge
was confirmed. The Court of Appeal followed the reasoning adopted by the court in
Warlow v Harrison. An auctioneer who conducts a sale ‘without reserve’ is making a
binding promise to sell to the highest bidder. It made no difference that in Warlow v
Harrison the identity of the seller was not disclosed, whereas here it was known.
Moreover, the action of the auctioneer in this situation was tantamount to bidding on
behalf of the seller, which is prohibited by s 57(4) of the Sale of Goods Act 1979. The
claimant was entitled to recover the difference between what he had offered and the
market price of the machines. The award of £27,600 damages was therefore also
confirmed. This case is useful modern confirmation of the principle set out in Warlow v
Harrison. In effect the auctioneer is making an offer in a unilateral contract to all those
who attend the auction along the lines of ‘If you are the highest bidder for a particular lot,
then I promise to accept your bid". In Warlow v Harrison the whole auction had been
advertised as being ‘without reserve’. Here the claimant had been told that this was the
position as regard the particular lot in which he was interested. This made no difference
to the principles to be applied.64

The second situation which requires further discussion is where a bidder tries to make
a bid the value of which is dependent on a bid made by another bidder. This will only
arise in a ‘sealed bid” auction of the kind which was involved in Harvela Investments v
Royal Trust of Canada.%® In this case, an invitation to two firms to submit sealed bids for a
block of shares, together with a commitment to accept the highest offer, was treated as the
equivalent of an auction sale. There was an obligation to sell to the highest bidder. This
case was complicated, however, by the fact that one of the bids was what was described
as a ‘referential bid’. That is, it was in the form ‘C%$2,100,000 or C$101,000 in excess of any
other offer’. The House of Lords held that this bid was invalid and that the owner of the
shares was obliged to sell to the other party, who had offered C$2,175,000.66 They reached
this conclusion by trying to identify the intentions of the firm issuing the invitation to bid
from the quite detailed instructions issued to each potential bidder. From these, the House
deduced that what the sellers had in mind was not a true auction (where a number of
bidders make and adjust their bids in response to the bids being made by others) but a
‘fixed bidding sale’. Lord Templeman noted three features of the invitation which he
regarded as only being consistent with an intention to conduct a fixed bidding sale rather
than an auction. First, the sellers specifically undertook to accept the highest bid. As we
have seen, however, such an obligation can arise in relation to a straightforward auction,
by means of a collateral contract with the auctioneer. It is hard to see this as conclusive,

64 Note that the defendant in this case also queried whether there was any ‘consideration” for the
promise. As to this the court held that there was, in the form of detriment to the bidder, in that his
offer can be accepted until withdrawn, and benefit to the auctioneer as the bidding is driven up.
For further discussion of the doctrine of consideration see Chapter 3.

65 [1986] 1 AC 207; [1985] 2 All ER 966.

66 Note that the Court of Appeal, while noting the practical difficulties involved, had come to the
opposite conclusion, on the basis that bidders in making ‘offers” were entitled to put them in
whatever form they chose, in the absence of any express or implied term imposing restrictions:
[1985] Ch 103; [1985] 1 All ER 261.
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therefore. Lord Templeman took it, however, as also implying that the sellers were
anxious to ensure that a sale resulted from the exercise. If referential bids were allowed
there was clearly a possibility that this would not happen, because both bidders might
submit a referential bid, and it would be impossible to determine who was the highest
bidder. The second feature noted by Lord Templeman was that the invitation was issued
to two prospective buyers alone. Again, it is difficult to see this as conclusive of the issue.
It is quite possible to hold a straightforward auction with only two bidders. The third
feature was that the bids were to be confidential and were to remain so until the time for
submission of offers had lapsed. This is by far the most convincing reason why it should
be assumed that the seller intended a fixed bidding sale rather than an auction.
Confidentiality of the amount of a bid is clearly incompatible with an ordinary auction
(though as Lord Templeman points out later in his speech, confidential bids combined
with a requirement that each bidder states a maximum bid could work as a type of
auction).

In the light of all these considerations, the House of Lords concluded that it was a
fixed bidding sale that was intended, and that referential bids should therefore be
excluded. In effect, the House was here relying on “promisor objectivity’, in that its
analysis is focussed on what the reasonable ‘inviter of bids” must be taken to have
intended by the form in which the invitation to bid was framed. In terms of ‘offer and
acceptance’ the inviter was entering into two unilateral contracts with the two bidders to
the effect: ‘If you submit the highest bid, then we promise to sell the shares to you.”6”

The result in Harvela was clearly of considerable practical importance: if it had gone
the other way it would have made conducting sales by means of confidential bids much
more difficult. It may well be, therefore, that considerations of the impact on commercial
practice helped to push the House towards the conclusion it reached.t8

2.10 ACCEPTANCE

The second stage of discovering whether an agreement has been reached under classical
contract theory is to look for an acceptance which matches the offer which has been made.
No particular formula is required for a valid acceptance. As has been explained above, an
offer must be in a form whereby a simple assent to it is sufficient to lead to a contract
being formed. It is in many cases, therefore, enough for an acceptance to take the form of
the person to whom the offer has been made simply saying ‘yes, I agree’. In some
situations, however, particularly where there is a course of negotiations between the
parties, it may become more difficult to determine precisely the point when the parties
have exchanged a matching offer and acceptance. Unless they do match exactly, so the
classical theory requires, there can be no contract. An ‘offer” and an ‘acceptance” must fit
together like two pieces of a jigsaw puzzle. If they are not the same, they will not slot
together, and the picture will be incomplete. At times, as we shall see, the English courts
have adopted a somewhat flexible approach to the need for a precise equivalence.®?
Nevertheless, once it is decided that there is a match, it is as if the two pieces of the jigsaw

67 This analysis appears most fully in the speech of Lord Diplock: [1986] 1 AC 206, at p 224; [1985] 2
All ER 966, at p 969. Note that here the offer in the unilateral contract was not implicit, but was
explicitly made as part of the invitation to bid: ibid, at p 229; p 973.

68 See eg, Wheeler and Shaw, 1994, at pp 229-30.

69 See also Collins, 1997, at pp 155-58.
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had been previously treated with ‘superglue’, for once in position it will be very hard, if
not impossible to pull them apart.”0

2.10.1 Distinction from counter-offer

Where parties are in negotiation, the response to an offer may be for the offeree to suggest
slightly (or even substantially) different terms. Such a response will not, of course, be an
acceptance, since it does not match the offer, but will be a ‘counter-offer’. During lengthy
negotiations, many such offers and counter-offers may be put on the table. Do they all
remain there, available for acceptance at any stage? Or is only the last offer, or counter-
offer, the one that can be accepted? This issue was addressed in Hyde v Wrench.”1 D
offered to sell a farm to P for £1,000. P offered £900, which was rejected. P then purported
to accept the offer to sell at £1,000. D refused to go through with the transaction, and P
brought an action for specific performance. The court held that a rejection of an offer in
effect destroyed it. It could not later be accepted. Moreover, a counter-offer operated in
the same way as a rejection. P’s counter-offer of £900, therefore, had the effect of rejecting,
and destroying, D’s original offer to sell at £1,000. P could not accept it. In effect, P’s final
communication had to be treated, not as an acceptance, but as a further offer to buy at
£1,000, which D was free to accept or reject.

The answer to the question posed above, therefore, is that only the last offer
submitted survives and is available for acceptance. All earlier offers are destroyed by
rejection or counter-offer. The courts have not been explicit about the reasons for this rule,
but it may well be that it is intended to prevent the ‘counter-offeror” having the best of
both worlds — trying out a low counter-offer, while at the same time keeping the original
offer available for acceptance.”2

It should be noted, however, that the courts will not necessarily require exact
precision, if it is clear that the parties were in agreement. An example of this approach can
be found in the unreported case of Pars Technology Ltd v City Link Transport Holdings Ltd
(1999),73 where the parties were negotiating the contractual settlement of an earlier
dispute. The defendant offered by letter of 7 February to pay £13,500 plus a refund of the
carriage charges of £7.55 plus VAT. The claimant’s letter of 12 February in response stated
that the defendant’s offer to pay £13,507.55 plus VAT was accepted. The defendant later
claimed that this was not a valid acceptance, because it stated that VAT was to be paid on
the whole amount, rather than just on the carriage charge. The Court of Appeal agreed
with the trial judge that the correspondence as a whole had to be considered, and took the
view that the claimant had merely been trying to restate the defendant’s offer in a
different way. The claimant’s letter had clearly stated that the defendant’s offer made in
the letter of 7 February was being accepted. A contract had therefore been concluded on
the terms stated in the defendant’s offer letter. In essence the court adopted an objective
approach based on what the reasonable person receiving the claimant’s letter would have
taken it to mean. Even though the defendant argued that that was not what he had
understood by it, he was bound by the objective view. In fact this may be an example of
the court using ‘third party objectivity’74 — that is, what would the reasonable third party

70 Note, however, that a right of cancellation exists under some consumer contracts, discussed below
at2.13.

71 (1840) 3 Beav 334.

72 See Atiyah, 1995, at p 76.

73 [1999] EWCA Civ 1822; 13 July 1999.
74 See above, para 2.3.1.
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looking at what passed between claimant and defendant have taken to be the outcome. It
may also have been that the court was unsympathetic in this case to what it saw as the
defendant using a rather technical argument to escape from an arrangement which had
clearly been agreed. This is behaviour that it would not wish to encourage, because it
wastes court time, and adds unnecessary costs to litigation (bearing in mind that this
contract was concerned with the conclusion of an earlier legal dispute). Although it has
been confirmed that, even under the new Civil Procedure Rules, normal contractual
principles applied to ‘offers to settle” and their acceptance,75 these should not be used in a
way which will have the effect of unduly prolonging the settlement of litigation.

2.10.2 Request for information

In some situations, however, it may be quite difficult to determine whether a particular
communication is a counter-offer or not. If, for example, a person offers to sell a television
to another for £100, the potential buyer may ask whether cash is required, or whether a
cheque is acceptable. Such an inquiry is not a counter-offer. It is not suggesting alternative
terms for the contract, but attempting to clarify the way in which the contract will be
performed, and in particular, whether a specific type of performance will be acceptable.
The effect of an inquiry of this type was considered in Stevenson, Jagues & Co v McLean.”6
D wrote to P, offering to sell some iron at a particular price, and saying that the offer
would be kept open until the following Monday. On the Monday morning, P replied by
telegram, saying: ‘Please wire whether you would accept 40 for delivery over two
months, or if not, longest limit you could give.” D did not reply, but sold the iron
elsewhere. In the meantime, P sent a telegram accepting D’s offer. P sued for breach of
contract. D argued that P’s first telegram was a counter-offer, and that therefore the
second telegram could not operate as an acceptance of D’s offer. The court held that it was
necessary to look at both the circumstances in which P’s telegram was sent, and the form
which it took. As to the first aspect, the market in iron was very uncertain, and it was not
unreasonable for P to wish to clarify the position as to delivery. Moreover, as regards the
form of the telegram, it did not say ‘I offer 40 for delivery over two months’, but was put
as an inquiry. If it had been in the form of an offer, then Hyde v Wrench would have been
applied, but since it was clearly only an inquiry, D’s original offer still survived, and P
was entitled to accept it.

While the distinction being drawn here is clear, it is quite narrow. There is clearly
scope in this type of situation for the courts to interpret communications in the way
which appears to them best to do justice between the parties.

2.10.3 Battle of the forms

One situation where it may become vital to decide whether a particular communication is
a counter-offer or not, is where there is what is frequently referred to as a ‘battle of the
forms’. This arises where two companies are in negotiation, and as part of their exchanges
they send each other standard contract forms. If the two sets of forms are incompatible, as
is likely to be the case, what is the result? This is a not infrequent occurrence, probably

75 Scammell v Dicker (2001) The Times, 14 February, CA; Pitchmastic plc v Birse Construction Ltd (2000)
The Times, 21 June (QBD). Note, however, that there is an obiter suggestion in Scammell v Dicker that
the rules as to the effect of rejection of an offer may not apply to t%lose falling within Part 36 of the
CPR - see also Stone, 2001, at p 23.

76 (1880) 5 QBD 346.
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because under the pressure of ‘making a deal” the parties” attention is not focussed
explicitly on anything other than the most basic elements of the transaction.”” How
should the courts deal with it, if a dispute then arises?

One possibility, if the contract is a fairly straightforward one, such as a simple sale of
goods, is that the court may be able to identify an offer and acceptance at an earlier stage
of the negotiations, prior to the exchange of any forms. In such a case the contract may
well not incorporate the standard terms of either party — it is likely to consist of simply
the basic obligations, with all surrounding issues being determined by the general law of
contract, rather than any particular terms put forward by the parties. This was the
situation in the unreported Court of Appeal case of Hertford Foods Ltd v Lidl UK GmbH.”8
The claimant had tried to rely on a ‘force majeure’ clause in its standard terms in order to
excuse its non-performance under a sale of goods contract. The Court of Appeal held that
because conflicting standard terms had been exchanged, neither set governed the
contract. The court was able, however, to identify a prior oral agreement for the supply of
the goods, which contained all the essential terms. The result was that the claimant’s force
majeure clause was of no effect,”? the claimant was in breach, and the defendant’s
counterclaim based on that breach was effective.

What if it is not possible to find an early offer and acceptance of this type? There are
then three main possibilities:

* the contract is made on the terms of the party whose form was put forward first;80

¢ the contract is made on the terms of the party whose form was put forward last — the
‘last shot” approach;

¢ there is no contract at all, because the parties are not in agreement, and there is no
matching offer and acceptance.

Lord Denning has suggested (in Butler Machine Tool Co Ltd v Ex-Cell-O Corporation
(England) Ltd81) that the first possibility might apply where the second set of terms
(supplied by the offeree) is so different that the offeree ‘ought not to be allowed to take
advantage of the difference unless he draws it specifically to the attention of’ the other
party.82 Subject to that, he also suggested, in the same case, that the second possibility
would apply where the terms proposed were not objected to by the other party.
Denning’s suggestions are, in fact, very much in line with the approach adopted in Art 19
of the Vienna Convention on International Sale of Goods, § 2-207 of the United States
Uniform Commercial Code83 and Art 2:208 of the Principles of European Contract Law.
The Principles also deal with ‘conflicting general conditions” in Art 2:209, providing that a
contract will generally be formed on the basis of the common conditions. All of these
approaches attempt to find a contract wherever possible. In contrast, the strict application
of the classical offer and acceptance principles suggests that the third of Denning’s
possible solutions is the right answer, and that there is no contract at all. Nevertheless,
there is a reluctance even in the English courts to come to this conclusion, because it will
often be the case that the parties are willing, or indeed keen, to have a contract, and will

77 Beale and Dugdale, 1975, suggest in addition that contract planning is ‘expensive’.
78 20 June 2001. The case is discussed by Ross, 2001.
79  Force majeure clauses are discussed in Chapter 17.

80 This appears to have been the approach adopted by the judge at first instance in Hertford Foods Ltd
v Lidl UK GmbH (2001).

81 [1979] 1 Al ER 965; [1979] 1 WLR 401.
82 Ibid, at p 968; p 405.
83 Both of these are reproduced in Wheeler and Shaw, 1994, p 208.
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often have carried on their business as if such a contract had been validly made. If they
are then told by the court that they have no contract at all, it may become very difficult to
unscramble their respective rights and liabilities.34

2.10.4 The traditional view

Because it provides a good example of the way in which the courts have generally tackled
the problem of the ‘battle of the forms’, it is worth looking in a little more detail at the
case of Butler Machine Tool Co Ltd v Ex-Cell-O Corporation (England) Ltd.85 The buyers
wished to purchase a machine for their business. On 23 May, the sellers offered to sell
them one for £75,535, with delivery in 10 months. The offer incorporated the sellers’
standard terms, which were said to prevail over any terms in the buyers” order. It also
contained a price variation clause, allowing the sellers to increase the price in certain
situations. The buyers responded with an order on 27 May. This order incorporated the
buyers’ terms, which did not include a price variation clause. It also included a tear-off
acknowledgment slip, stating: “We accept your order on the Terms and Conditions stated
therein.” The sellers signed and returned this acknowledgment, together with a covering
letter, referring back to their terms as set out in their offer of 23 May. There were no
further relevant communications. When the sellers delivered the machine, they tried to
enforce the price variation clause, but the buyers insisted that they were only obliged to
pay £75,535. The trial judge upheld the sellers” claim, but the Court of Appeal reversed
this decision. Lord Denning would have liked to do so on the basis that the overall
negotiations between the parties indicated that there was a contract, even if it was not
possible to identify a clear, matching, offer and acceptance. He subsequently developed
his argument for this method of identifying a contract in the Court of Appeal in Gibson v
Manchester City Council 86 where it was, however, fairly decisively rejected by the House
of Lords. In Butler he was also able to find a contract by the traditional ‘offer/counter-
offer” analysis. This was the line taken by the other members of the Court of Appeal. On
this basis, the court was unanimous in holding that the buyers’ terms should prevail. The
sellers” original offer of 23 May was met with a counter-offer from the buyers, which, on
the basis of Hyde v Wrench (1840) destroyed the sellers’ original offer. By completing and
returning the acknowledgment slip, the sellers were accepting this counter-offer, and their
covering letter was thought not to be sufficiently specific so as to revive the detailed terms
of the offer of 23 May. Although the original terms were referred to in that letter, it was,
according to Bridge L], in language which was ‘equivocal and wholly ineffective to
override the plain and unequivocal terms of the printed acknowledgment of order”.8”

The Butler Machine Tool case confirmed the courts’” adherence to the traditional
analysis in terms of looking for what objectively appears to be a matching offer and
acceptance. It did little to resolve a true ‘battle of the forms’ such as might have arisen had
there been no acknowledgment slip, but simply an exchange of incompatible terms,
followed by the manufacture and delivery of the machinery. In such a situation, a court
which followed the traditional line would probably be forced to say that there was no
contract. Other possibilities might be to argue that delivery, or taking delivery, of the
machinery amounted to acceptance by conduct, or that the failure to respond to the last

84 This sort of situation will often fall to be dealt with by the law of ‘quasi-contract’ or ‘restitution” —
for which see Chapter 20.

85 [1979] 1 All ER 965; [1979] 1 WLR 401.
86 [1978] 2 All ER 583; [1978] 1 WLR 520, CA.
87 [1979] 1 All ER 965, at p 971; [1979] 1 WLR 401, at p 408.
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offer sent amounted to acceptance by silence. These two concepts are considered below. A
further attempt was made more recently by the Court of Appeal, however, to adopt an
approach similar to that advocated by Lord Denning, and this needs to be discussed first.

2.10.5 An alternative approach

In Trentham Ltd v Archital Luxfer,88 the plaintiffs (Trentham) were the main contractors on
a building contract. They entered into negotiations with the defendants (Archital), for
sub-contracts to supply and install doors, windows, etc. The work was done, and paid for,
but when the plaintiffs tried to recover a contribution from the defendants towards a
penalty which the plaintiffs had had to pay under the main contract, the defendants
denied that a binding contract had ever been formed. There had been exchanges of letters,
and various telephone conversations, but there was no matching offer and acceptance. In
particular, there was a dispute as to whose standard terms should govern the contract.
The trial judge held that there was a contract, in that the defendants, in carrying out the
work, had accepted Trentham’s offer — in other words, acceptance by conduct.89 The
defendants appealed. The only full judgment was delivered by Steyn L], with whom the
other two members of the court agreed. Steyn L] agreed that there was a contract here. In
reaching this conclusion, he started by stating four basic points which he considered
relevant to the case:

* The approach to the issue of contract formation is ‘objective’, and so does not take
account of the ‘subjective expectations and unexpressed mental reservations of the
parties”.?0 In this case, the relevant yardstick was ‘the reasonable expectations of
sensible businessmen’.91

¢ In the vast majority of cases, the coincidence of offer and acceptance represents the
mechanism of contract formation, but ‘it is not necessarily so in the case of a contract
alleged to have come into existence during and as a result of performance’.92

* The fact that a contract is executed (that is, performance has taken place, as in this
case) rather than executory, is of considerable importance — it will almost certainly
preclude, for example, an argument that there was no intention to create legal
relations, or that the contract is void for vagueness or uncertainty.

¢ If a contract only comes into existence during and as a result of performance of the
transaction, it will frequently be possible to hold that the contract impliedly and
retrospectively covers pre-contractual performance.”3

Applying these points to the case before him, Steyn L] concluded that the judge had
sufficient evidence before him to conclude that there was a binding contract. The parties
had clearly intended to enter into a legal relationship. The contemporary exchanges, and
the carrying out of what was agreed in those exchanges, support the view that there was
a course of dealing which on Trentham’s side created a right to performance of the work
by Archital, and on Archital’s side it created a right to be paid on an agreed basis. Thus,

88 [1993] 1 Lloyd’s Rep 25.

89 As in Brogden v Metropolitan Rly (1877) 2 App Cas 666, which is discussed further at 2.11.1 below.
90 [1993] 1 Lloyd’s Rep 25, at p 27.

91 Ibid.

92 Ibid, citing Brogden v Metropolitan Rly (1887) 2 App Cas 666; New Zealand Shippinf Co Ltd v AM
Satterthwaite & Co Ltd [1975] AC 154 and Gibson v Manchester City Council [1979] 1 All ER 965; [1979]
1 WLR 401, none of which provides clear authority for the proposition.

93  Ibid, citing Trollope v Colls v Atomic Power Construction Ltd [1963] 1 WLR 333.
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although the trial judge had found that there was offer and acceptance, Steyn ] was of the
view that, in any event:

... in this fully executed transaction, a contract came into existence during performance even
if it cannot be precisely analysed in terms of offer and acceptance. 7%

Moreover, even if the contract came into existence after part of the work had been carried
out and paid for, it impliedly governed pre-contractual performance.

This case is of potentially great significance. The two main points that it raises are,
first, the potential retrospective effect of a contract. This is of considerable importance in
relation to major contracts, in particular construction contracts, where it is common for at
least some work to take place before any formal agreement has been reached. This
decision clearly recognises that such work will generally be governed by any later
agreement that is entered into. The need to use restitutionary remedies will therefore be
reduced.?® The second issue, which is of more importance to the subject matter of this
chapter, is the finding that contracts do not necessarily have to be formed by means of a
matching offer and acceptance. This unanimous finding by the Court of Appeal is
difficult to reconcile, however, with the rejection by the House of Lords in Gibson of Lord
Denning’s similar attempt to weaken the dominance of ‘offer and acceptance’. It is true
that Steyn L] emphasises that he is concerned with the particular circumstances of a
wholly executed transaction, but nevertheless the case opens the door for broader
arguments that the straitjacket of offer and acceptance does not accord with commercial
reality, and for that reason should be loosened in appropriate cases. It will be interesting
to see whether the House of Lords, when it next has the opportunity to consider the issue,
will take any different line from that which it took in Gibson. To date that opportunity has
not arisen, nor have there been other reported cases in the lower courts which have
followed the lead provided by Trentham. At the moment it must be regarded as simply
having opened a door to an alternative route to finding a contractual obligation, rather
than clearly having challenged the prevailing ‘offer and acceptance” orthodoxy.

2.11 METHODS OF ACCEPTANCE

We now turn to look in more detail at the issues of acceptance by conduct, or by silence.
The adoption of an approach to identifying agreement based on a reasonable
interpretation of behaviour (the ‘objective’ test) means that there is clearly potential for
both these types of behaviour being considered adequate to indicate acceptance. In fact,
however, they are not always regarded as providing sufficient evidence of acceptance,
and so the relevant case law needs to be analysed carefully.

2.11.1 Acceptance by conduct

In unilateral contracts, the acceptance will always be by conduct — using the smoke ball,
digging the garden, etc — though there are some problems as to just what conduct
amounts to acceptance. These issues will be considered further later.?¢ Can the same
apply in bilateral contracts, so that they too can be accepted by conduct? In some
everyday situations, this would seem to be the case. In a shop transaction, for example,

94 Ibid, at pp 29-30.
95 Such remedies are discussed in Chapter 20.
96 See para2.11.13.
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there may be no exchange of words between the customer and cashier. The customer may
simply present the goods selected together with payment, constituting an offer to buy,?”
which will be accepted by the cashier taking the money and, generally, giving a receipt.
Can there be acceptance by conduct in more complicated, commercial transactions? This
issue was considered in Brogden v Metropolitan Railway.”8 The plaintiffs sent the
defendants a draft agreement for the supply of a certain quantity of coal per week from 1
January 1872, at £1 per ton. The defendants completed the draft by adding the name of an
arbitrator, signed it, and returned it to the plaintiffs. The plaintiffs’ manager simply put
the signed agreement into a drawer. Coal was ordered and delivered on the terms
specified in the contract for a period of time, until there was a dispute between the
parties. The defendants then argued that there was no contract, because the plaintiffs had
never accepted their offer, as contained in the signed agreement. The House of Lords
confirmed that it was not enough that the plaintiffs should have decided to accept: there
had to be some external manifestation of acceptance. In this case, however, that was
supplied by the fact that the plaintiffs had placed orders on the basis of the agreement.
The defendants should therefore be taken to be bound by its terms.

This decision confirms that a bilateral contract may be accepted by conduct, and there
is no need for a verbal or written indication of acceptance. In Brogden, the ‘external
manifestation” of acceptance (that is, the placing of orders) was also a ‘communication” to
the other party. What is the position if there is conduct which objectively indicates an
intention to accept, of which the other party is unaware? It is to that issue that we now
turn.

2.11.2 Acceptance by silence

In Brogden v Metropolitan Railway, as we have just seen, it was held that you cannot accept
a contract simply by deciding that you are going to do so. There must be some external
evidence which would lead a reasonable person to believe that your intention was to
accept. Does that external evidence have to come to the attention of the other potential
party to the contract? Or is it enough that there was agreement, even if one side was in
ignorance of it?

In some cases, the issue will be determined by the form of the offer. In unilateral
contracts, for example, it has been recognised since Carlill v Carbolic Smoke Ball Co0% that
the offeror may waive the need for communication of acceptance. The court thought that
it clearly could not have been intended that everyone who bought a smoke ball in reliance
on the company’s advertisement should be expected to tell the company of this. It would
be perfectly possible, of course, for an offeror to require such notice, but where an offer is
made to the world, as in the Carlill case, or where a reward is offered for the return of
property or the provision of information, the intention to waive such a requirement will
easily be found.

97 Assuming that the approach adopted in Pharmaceutical Society of Great Britain v Boots Cash Chemists
[1953] 1 OB 401; [1953] 1 All ER 482 is followed.

98 (1877) 2 App Cas 666.
99 [1893] 1 QB 256.
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2.11.3 Bilateral contracts

In relation to bilateral contracts, the position is different. The leading authority is Felthouse
v Bindley.1%0 An uncle was negotiating to buy a horse from his nephew. The uncle wrote
to his nephew offering a particular sum and saying ‘If I hear no more about him, I
consider the horse mine’. The nephew did not respond, but told an auctioneer to remove
this horse from a forthcoming auction. The auctioneer omitted to do so, and the horse was
sold to a third party. The uncle sued the auctioneer, and the question arose as to whether
the uncle had made a binding contract for the purchase of the horse. It was held that he
had not done so, because the nephew had never communicated his intention to accept his
uncle’s offer. It is true that he had taken an action (removing the horse from the auction)
which objectively could be taken to have indicated his intention to accept, but because his
uncle knew nothing of this at the time, it was not effective to complete the contract.

This case has long been taken to be authority for the proposition that silence cannot
amount to acceptance, at least in bilateral contracts. It is by no means clear that the court
intended to go this far. It is uncertain, for example, what the court’s attitude would have
been had it been the nephew, rather than the uncle, who was trying to enforce the
contract. Nevertheless, later courts have taken the principle to be well established. In The
Leonidas D,101 for example, Robert Goff ] commented:

We have all been brought up to believe it to be axiomatic that acceptance of an offer cannot
be inferred from silence, save in the most exceptional circumstances.102

No court has challenged the correctness of the general principle said to be established by
Felthouse v Bindley, though commentators have doubted it.103 In considering the
analogous situation of acceptance of a repudiatory breach of contract, the House of Lords
has suggested that silence and inaction can be effective provided that they can be
regarded as ‘clear and unequivocal’ and the other party has notice.104 If the same
approach can be applied to acceptance of an offer, this will presumably fall within the
‘exceptional circumstances’ referred to by Robert Goff J. In most cases, however, silence
by itself will inevitably be equivocal, in that it will be impossible to tell objectively
whether the offeree has decided to accept or reject the offer.

The policy which may be said to lie behind the principle is that one potential
contracting party should not be able to impose a contract on another by requiring the
other to take some action in order not to be bound. It was felt that someone in the position
of the nephew in Felthouse v Bindley should not be obliged to tell his uncle if he did not
want to accept the offer. He should be entitled to do nothing, and not incur contractual
obligations simply by inaction.

2.11.4 Inertia selling

During the 1960s, a related problem arose out of the growing practice of what came to be
known as ‘inertia selling’. The seller in these transactions would send a person who was
thought to be a potential buyer, a copy of a book, for example, with a covering letter
stating that, unless the book was returned within a certain time limit, the recipient would

100 (1862) 11 CB(NS) 869; affirmed (1863) 1 NR 401.

101 [1985] 2 All ER 796; [1985] 1 WLR 925.

102 [1985] 2 All ER 796, at p 805; [1985] 1 WLR 925, at p 937.

103 See, for example, Miller, 1972.

104 Vitol SA v Norelf Ltd [1996] 3 All ER 193, discussed in more detail at 18.7.1.
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be assumed to want to keep it, and would be obliged to pay the purchase price. As we
have seen, on the basis of Felthouse v Bindley, no binding contract could arise in this way:.
But, of course, many people were ignorant of their rights under contract law, and were
led in this way to pay for items which they did not really want. In order to remedy this,
the Unsolicited Goods and Services Act 1971 was passed, which allowed the recipient of
unsolicited goods, in circumstances such as those outlined above, to treat them after a
specified period of time as an unconditional gift, with all rights of the sender being
extinguished. The provisions of this Act, insofar as they deal with goods sent to
consumers,105 have now been replaced by reg 24 of the Consumer Protection (Distance
Selling) Regulations 2000.106 These enable the consumer to treat the goods as an
unconditional gift as soon as they are received. Moreover, reg 24(4) makes it an offence to
seek payment for unsolicited goods or services.

2.11.5 Conclusions on ‘silence’

The basic rule, therefore, as derived from Felthouse v Bindley, and reinforced by the
Unsolicited Goods and Services Act 1971 and the Consumer Protection (Distance Selling)
Regulations 2000, is that acceptance, whether by words or action, must be communicated
to the offeror. It is clear, however, from the decision in Carlill v Carbolic Smoke Ball Col07
that, in relation to certain types of unilateral contract, the offeror may waive the need for
communication of acceptance. What is not clear is whether this can ever be done in a
bilateral contract. While it clearly cannot be used as a means of imposing a contract on an
unwilling offeree, there is no authority which specifically precludes the possibility of an
offeree choosing to enforce a contract against an offeror who has stated that he will
presume acceptance from non-communication. To return to Felthouse v Bindley, for
example, if the horse had not been sold to a third party, would the nephew have been able
to hold his uncle to the promise to buy at the price he had specified? There are two
arguments which might be raised against allowing this. The first is that it would run
contrary to the principle of mutuality that generally underpins the law of contract. If A
can sue B, then B ought to be able to sue A. This principle does not apply universally,
however. In relation to contracts with minors, for example, there are situations in which
the minor is allowed to enforce a contract, even though the adult with whom he has dealt
would not be able to do so (see 7.3 below). Moreover, mutuality only operates to a limited
extent in unilateral contracts. This objection is not, therefore, conclusive. The second
argument against allowing the silent offeree to sue is a practical one. If there is no
outward manifestation of acceptance, how does a court (or anyone else) know that it has
occurred? In other words, silence fails the test of unequivocality referred to in Vitol SA v
Norelf Ltd. The rule would have to require some objective evidence that the offeree had
decided to accept. What would not be required, however, would be knowledge of this on
the part of the offeror. Thus, again using the facts of Felthouse v Bindley, the nephew’s
removal of the horse from the auction could be regarded as an objective indication of his
acceptance of his uncle’s offer. The fact that the uncle was unaware of this should not
preclude the nephew from enforcing the contract, since the uncle had, by the terms of his
offer, waived the need for communication of acceptance. In conclusion, however, it must
be stressed that, while the above analysis does not directly contradict any existing

105 That is, where the recipient ‘has no reasonable cause to believe that they were sent with a view to
their being acquired for the purposes of a business’: 2000/2334, reg 24(1)(b).

106 SI 2000/2334.
107 [1893] 1 QB 256.
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authority, neither is there any authority which clearly supports it. The issue as to whether
an offeror in a bilateral contract can ever be bound if he has waived the need for
communication of acceptance remains open.

Other jurisdictions adopt a more relaxed approach to the question. The American
Second Restatement, for example, provides in s 69 for silence to amount to acceptance in
various situations including:

(b) Where the offeror has stated or given the offeree reason understand that assent may be
manifested by silence or inaction, and the offeree in remaining silent or inactive intends
to accept the offer.

(c) Where because of previous dealings or otherwise, it is reasonable that the offeree
should notify the offeror if he does not intend to accept.

Application of the principle stated in (b) would be likely to lead to a different result if
applied to the facts of Felthouse v Bindley. On the other hand the Principles of European
Contract Law provide simply that ‘silence or inactivity does not in itself amount to
acceptance’, thus following the traditional English view.108

2.11.6 Acceptance by post

A requirement of communication will not, however, answer all problems. In the modern
world communication can take many forms: face to face conversations, telephone, letters,
faxes, or email. In some of these, there will be a delay between the sending of an
acceptance and its coming to the attention of the offeror. The law of contract has to have
rules, therefore, to make clear what is meant by ‘communication’. The simplest rule
would be to say that no communication is effective until it is received and understood by
the person to whom it is addressed. This is in effect the rule that applies to offers, though
as we shall see there are some cases which suggest that it may be possible to accept an
offer of which you are unaware.109 These cases are of dubious authority, however, and
can only possibly apply in very restricted circumstances. In any case, they simply suggest
that in some situations communication of an offer may not be necessary. Where
communication of the offer is required, which is the case in virtually all situations, it is
safe to say that communication means that the person to whom the offer is addressed is
aware of it. Why should the position be any different as regards acceptances?

The problem first arose in relation to the post, where the delay is likely to be longest.
Generally speaking, there will be a delay of at least 12 to 18 hours between the sending of
an acceptance by post, and its receipt by the addressee. Does the sender of the acceptance
have to wait until it is certain that the letter has arrived before being sure that a contract
has been made? The issue was considered in Adams v Lindsell.110

The defendants sent a letter to the plaintiffs offering wool for sale, and asking for a
reply ‘in course of post’. The letter was misdirected by the defendants, and arrived later
than would normally have been the case. The plaintiffs replied at once accepting, but the
defendants, having decided that because of the delay the plaintiffs were not going to
accept, had already sold the wool elsewhere. The plaintiffs sued for breach of contract.
The court decided that to require a posted acceptance to arrive at its destination before it
could be effective would be impractical and inefficient. The acceptor would not be able to

108 Art2.204(2).
109 Below, para 2.11.15.
110 (1818) 1 B & Ald 681; 106 ER 250.
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take any action on the contract until it had been confirmed that the acceptance had
arrived. The court felt that this might result in each side waiting for confirmation of
receipt of the last communication ad infitum. This would not promote business efficacy. It
would be much better if, as soon as the letter was posted, the acceptor could proceed on
the basis that a contract had been made, and take action accordingly. The court in coming
to this conclusion was thus giving the practicalities of doing business priority over the
question of whether at the time the contract was formed the parties were in agreement. It
was quite possible that by the time the letter of acceptance was posted the offeror had had
a change of mind and sent a withdrawal of the offer, or made a contract with someone
else (as happened in Adams v Lindsell itself). Nevertheless because in the court’s view, the
conduct of business would in general be better served by giving the offeree certainty in
this situation, the postal rule was established.111

At times the justification of the postal rule has been argued to be based on agency —
that is, that the Post Office was acting as agent for the offeror in receiving the acceptance
from the offeree. But this analysis was strongly criticised in Henthorn v Fraser.112 The Post
Oftfice is more obviously acting as agent for the offeree rather than the offeror, and in any
case, if it is acting as agent at all it would be more accurate to describe it as agent for the
physical transfer of the acceptance letter, rather than the communication of its contents.

Gardner, adopting a ‘critical legal studies” approach, has suggested that the real
reasons for the way in which the postal rule developed are to be found in enthusiasm for
the newly established “penny post’ (which began in 1840).113 He also suggests that the
cases on the topic at the end of the late 19th century should be looked at in the context of
the widespread ‘share offers” which were being made at the time. The courts applied the
postal rules to stop people escaping from what they felt might be ‘bad bargains’ for the
purchase of shares.114 Neither of these explanations, however, can deal with the original
statement of the rule in 1818, in Adams v Lindsell, which was 22 years before the
introduction of the penny post, and 60 years before the ‘share offer” cases. The arguments
based around pragmatism and business efficiency remain the most convincing
explanations for the rule’s adoption.

2.11.7 Limitations on the postal rule

The rule that comes from Adams v Lindsell is thus that a posted acceptance is complete on
posting. The offeror is therefore bound to a contract without being aware that this has
happened. The same rule was applied to telegrams, where a similar, though shorter, delay
in communication would occur.115 Because the rule is a rather unusual one, however, its
limitations must be noted. First, it only applies to acceptances, and not to any other type
of communication which may pass between potential contracting parties. Offers, counter-
offers, revocations of offers, etc must all be properly communicated, even if sent through
the post, or by telegram.116 Secondly, it only applies where it was reasonable for the

111 Evans, 1966, disputes whether this was the basis for the decision in Adams v Lindsell, and indeed
whether the case established the postal rule at all, but concludes (at p 561) that of all the reasons
put forward justifying it, the one outlined in the text here is the only one which is ‘wholly valid".

112 [1892] 2 Ch 27 - see, in particular, the judgment of Kay LJ. Gardner, 1992, describes the case as
‘exploding’ the agency analysis.

113 Gardner, 1992.

114 See, eg, Household Fire and Carriage Accident Insurance Co v Grant (1879) 4 Ex D 216.

115 Bruner v Moore [1904] 1 Ch 305 (exercise of an option).

116 Byrne v van Tienhoven (1880) 5 CPD 344.
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acceptance to be sent by post.117 Clearly, where the offer was made by post, then, in the
absence of any indication from the offeror to the contrary, it will certainly be reasonable to
reply in the same form, and the postal rule will operate. Wherever the parties are
communicating over a distance, it is likely to be reasonable to use the post, even if the
offer has been made in some other way. As Lord Herschell put it in Henthorn v Fraser:118

Where the circumstances are such that it must have been within the contemplation of the
parties that, according to the ordinary usages of mankind, the post might be used as a
means of communicating the acceptance of an offer, the acceptance is complete as soon as it
is posted.

In this case, the fact that the parties were based in towns some distance apart was held to
make the use of the post reasonable, despite the fact that the offer had been hand
delivered.

The final limitation that must be noted is that the rule can always be displaced by the
offeror. The offer itself may expressly, or possibly impliedly, require the acceptance to take
a particular form. In Quenerduaine v Cole, 119 for example, it was held that an offer that was
made by telegram impliedly required an equally speedy reply. A reply by post would not,
therefore, take effect on posting. (There seems no reason, however, why it should not take
effect on arrival, provided that the offer was still open.) Any implication from the form of
the offer should, of course, be looked at alongside the more general rule as to what is
reasonable to expect, as set out in Henthorn v Fraser. If the offeror wants to be sure that the
postal rule will not operate, this should be made explicit in the offer. In Holwell Securities
Ltd v Hughes,120 the offer required the acceptance (in fact, the exercise of an option) to be
given by notice in writing’ to the offeror. It was held that this formulation meant that the
acceptance would only take effect when actually received by the offeror. The insertion of
this phrase is all that is required, therefore, to displace the postal rule. Other language
may, of course, be used, provided the intention is clear. The fact that the offeror has this
power may be taken as justifying the fact that the postal rule can operate harshly on the
offeror. If a person takes the risk of allowing the postal rule to operate, when it is within
their power to displace it, then they should not be allowed to complain if it operates to
their disadvantage.12!

If, however, the postal rule is to operate, the fact that the acceptance is complete on
posting has been taken to its logical limit. It does not matter that the letter is delayed in
the post, the offeror is still bound. And, in Household Fire and Carriage Accident Insurance Co
v Grant,122 it was held that an acceptance that was entirely lost in the post, and never
arrived at its destination, was still effective to create a contract.

2.11.8 Acceptance by private courier

The cases that have been discussed in the previous section were all concerned with the
service provided by the Post Office. Recently, there has been a growth in the availability
of various kinds of private courier service, which might also be used to deliver
communications creating a contract. Does the postal rule apply to acceptances sent by
such means? There is no authority on this point. There are two possible lines which the

117 Henthorn v Fraser [1892] 2 Ch 27.

118 Ibid, at p 33.

119 (1883) 32 WR 185.

120 [1974] 1 Al ER 161; [1974] 1 WLR 155.

121 See the comments of Collins, 1997, at p 158.
122 (1879) 4 Ex D 216.



Chapter 2: Forming the Agreement 51

law might take. First, it might be argued that the reasons for applying the postal rule in
Adams v Lindsell apply equally to communications via a private courier. The acceptor
gives the letter to a private courier, and thereby puts the acceptance out of his or her
control. It would not be conducive to business efficiency to require the acceptor to wait
for notification that the acceptance had been received before being able to take any action
on the contract. Provided that it was reasonable for the acceptor to use the courier service,
the acceptance should take effect as soon as it is given to the courier.

The second line of argument might resist the notion of extending the postal rule
beyond its current application. It might well be said that communications have developed
dramatically since 1818, when Adams v Lindsell was decided. Nowadays, if an acceptor
wants to proceed quickly on the basis of a contract, where the acceptance has been given
to a private courier, there is no need to wait a long time to receive confirmation that the
acceptance has arrived. A telephone call to the offeror will enable the acceptor to find out
very quickly whether this has happened or not. If the need for speed is even greater, then
the acceptance could be sent by fax or email, with a request for confirmation by phone,
fax or email, as soon as it has arrived.

It is difficult to predict which line of argument the courts would find more attractive.
If the second approach were accepted, there would be a strong argument for saying that
the postal rule itself should be reviewed. As will appear from the following section there
has been no move by the courts in recent years to extend the postal rule to other media,
and this may be an indication of an acceptance that in the modern context the Adams v
Lindsell approach has much less to recommend it than it did at the time it was decided.
Other jurisdictions have managed without such a rule, and the drafters of the proposed
Principles of European Contract Law did not feel the need to include anything equivalent
to it. They suggest that an acceptance should take effect when it reaches the offeror, in
which it includes when it is delivered to the offeror’s place of business, mailing address
or habitual residence.l23 While there have been no moves in the English courts to
overrule Adams v Lindsell, or the case law flowing from it, it may well be that the tendency
will be to limit its scope, and confine it strictly to the area of communications via the Post
Office by letter, telegram (as regard international communications) and (probably)
telemessage (as regards national communications).

2.11.9 Acceptance by electronic communication

In the modern world, contracts may well be made by much more sophisticated means of
communication than the post. Telexes, faxes and email are all widely used, in addition to
letters and the telephone, as means of transmitting offers, counter-offers, acceptances and
rejections. If one of these methods is used for an acceptance, when and where is it
effective?

2.11.10 The Entores approach

The starting point for the law in this area is the case of Entores v Miles Far East Corp.124
This was concerned with communications by telex machine. The primary issue before the
court was the question of where the acceptance took effect, if it was sent from a telex

123 Arts 1.303(3) and 2.205(1).
124 [1955] 2 QB 327; [1955] 2 All ER 493.
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machine in one country, and received on a telex machine in another country. The answer
to this would affect the position as to which country’s law governed the contract.

The leading judgment in the Court of Appeal was given by Lord Denning. His
approach was to take as his starting point a very simple form of communication over a
distance (albeit a rather unlikely one in factual terms), that is, two people making a
contract by shouting across a river. In this situation, he argued, there would be no
contract unless and until the acceptance was heard by the offeror. If, for example, an
aeroplane flew overhead just as the acceptor was shouting his or her agreement, so that
the offeror could not hear what was being said, there would be no contract. The acceptor
would be expected to repeat the acceptance once the noise from the aeroplane had
diminished. Taking this as his starting point, he argued by analogy, that the same
approach should apply to all contracts made by means of communication which are
instantaneous or virtually instantaneous (as opposed to post or telegram, where there is a
delay). On this basis, regarding telex as falling into the ‘instantaneous’ category, he held
that the acceptance by telex took place where it was received, rather than where it was
sent.

The same answer is generally presumed to apply to all other forms of more
sophisticated electronic communication which can be said to be more or less
instantaneous in their effect. They will all take effect at the place where they are received.
It is at least questionable, however, whether Lord Denning’s analogy with a face to face
conversation does really hold up when applied to telexes, faxes and emails. The only true
instantaneous types of communication are face to face, by telephone, or, possibly, by the
kind of electronic message service where both participants are online at the same time. A
telex and a fax can sit unread in somebody’s in-tray for some time, and an email may not
be opened as soon as it arrives. In that respect, they are more analogous to posted
communications, which may not be read until some time after they have been delivered
to the addressee. This becomes even more important when the time that the acceptance
takes effect is the crucial issue.12> The fact that an extension of the postal rule was rejected
in Entores is thus more easily explained on the basis of an unwillingness to allow that
anomalous approach to be applied more widely, rather than a logical necessity, based on
an analysis of the types of communication involved.

There is perhaps a slightly stronger analogy, at least as regards telex or fax, when the
question of what happens when there are problems with the communication is
considered. As we have seen, Lord Denning took the view that in instantaneous
communications it is generally up to the person sending the communication to ensure
that his message gets through. The sender will in most cases (as with the aeroplane flying
overhead) be aware if there is a problem. If, however, the reason for failure to
communicate is clearly the responsibility of the recipient, then the position will be
different. Thus:126

... if the listener on the telephone does not catch the words of acceptance, but nevertheless
does not trouble to ask for them to be repeated: or the ink on the teleprinter fails at the
receiving end, but the clerk does not ask for the message to be repeated: so that the man
who sends an acceptance reasonably believes that his message has been received. The
offeror in such circumstances is clearly bound, because he will be estopped from saying that
he did not receive the message of acceptance.

125 As discussed in the next section, 2.11.11.
126 [1955] 2 QB 327, at p 333; [1955] 2 All ER 493, at p 495.
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On the other hand:127

... if there should be a case where an offeror without any fault on his part does not receive
the message of acceptance — yet the sender of it reasonably concludes that it has got home
when it has not — then I think there is no contract.

The expectation is that, as with a personal or telephone conversation, both sender and
recipient will know quickly if the communication has failed. That is most likely to be the
case with a telex or fax, where the reply may well be received in an office where those
working near to the relevant machine will notice if there has been a failed attempt to send
a message. They will then, presumably, try to communicate with the sender. This is not
the case with email, however, where the intended recipient may have no immediate
indication of a failed attempt to communicate, and the sender may well only receive a
message saying that the email has not been delivered at some time later. Even as regards
telex and fax there will be no instant response where the messages is sent out of office
hours, or where the recipients do not notice that an attempt to communicate has been
made, or where the relevant machine is not located in an area where a malfunction will be
noticed quickly. Even in this respect, therefore, the categorisation of these types of
communication as closely analogous to a personal conversation tends to break down.
They are ‘instantaneous’ in the sense that the message is received at the recipient’s
premises almost immediately, but otherwise are more akin to postal communications than
personal or telephone conversations. Once again, the conclusions in Entores as to the
consequences of telex communication can be seen to be based more on what it is
reasonable to expect in a business context than on the analogy with other types of
communication which Lord Denning used as the overt basis of his analysis.

2.11.11 Time of acceptance

It is important to remember that, as noted above, the court in Entores was concerned with
the place where the contract was made, rather than the time at which it was made. This
issue may be important in international transactions in deciding which set of legal rules
governs the contract. The case provides no direct authority on the issue of the time when
a telexed acceptance takes effect. Clearly, the postal rule cannot apply, since that is based
on the acceptance taking effect as soon as it is out of the hands of the acceptor, whereas
Entores requires it to have arrived at the offeror’s address.128 Several other possibilities
are possible. It could take effect only when it is actually read by the person to whom it
addressed; or when it is read by someone other than the addressee; or when it is received
on the addressee’s telex machine, although not read by anyone; or when the acceptor
would reasonably expect it to have been read.

Two cases subsequent to Entores have considered this issue in relation to telexes. In
The Brimnes, 129 the communication was not an acceptance, but a notice of the withdrawal
of a ship from a charterparty. It was held to be effective when it was ‘received” on the
charterers’ telex machine during office hours, although it was not actually read until the
following morning. In Brinkibon Ltd v Stahag Stahl,130 the House of Lords was dealing
with a situation virtually identical to that under consideration in Entores, and approved

127 Ibid.

128 As noted above (2.11.8), this is the point at which the Principles of European Contract Law suggest
that the acceptance should take effect.

129 [1975] QB 929; [1974] 3 All ER 88.
130 [1983] 2 AC 34; [1982] 1 All ER 293.
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the approach taken there. The House refused to indicate whether the same rule should
apply in all circumstances, for example, where the message is sent out of office hours, or
at night, in the expectation that it will be read at a later time, or where there is some fault

with the recipient’s machine of which the sender is unaware. As Lord Wilberforce put
it:131

No universal rule can cover all such cases: they must be resolved by reference to the
intentions of the parties, by sound business practice and in some cases by a judgment where
the risks should lie.

This is not particularly helpful, though it goes some way to confirming the suggestion
made above that the Entores rule is based more on the needs of business practice than
logical analysis. Insofar as any general principle can be read into it, it would seem to be
the last of those suggested above, that is, that the communication should take effect at the
time when the acceptor could reasonably have expected it to be read. It is an approach
which has subsequently been adopted in in relation to a fax giving notice under a
contract.132 The Wilberforce approach suggests that there may be variations according to
the type of communication system being used. There does not seem to be any reason for
treating faxes differently from telex, but email, sent to an electronic ‘mail-box” which may
only be checked once or twice a day, might well be said only to be communicated once
the expected time for checking has passed. A similar approach might need to be used in
relation to messages left on a telephone answering system. That is, the message should
only be regarded as communicated once a reasonable time has elapsed to allow it to be
heard by the offeror.

If this line is to be taken, it is clearly to the advantage of the acceptor, in that it allows
an acceptance to be treated as effective although the offeror may be unaware of it (as is
the case under the postal rule). As with Adams v Lindsell, the counter-argument to those
who say that this gives the acceptor too much of an advantage would be that the courts
have always made it clear that the offeror can specify and insist on a particular mode of
acceptance. If actual communication is required, this should be spelt out in the offer. If
this is not done, the acceptor must be allowed to proceed on the basis that the acceptance
will be read at a time which could reasonably be expected in the normal course of events.

2.11.12 Acceptance in internet transactions

It is likely that in the future an increasing amount of business will be conducted over the
internet, either by means of email, or, particularly in the case of consumer transactions,
via a website. In the latter case, the consumer may be actually receiving a product over
the web (for example, downloading a piece of software or a video or music file) or placing
an order for goods to be delivered by the post or courier service. How do the principles
outlined above apply in these situations?

In relation to email, as has been assumed in the previous discussion, there seems little
reason to distinguish between this form of communication and other types of
‘instantaneous’ communication such as telex or fax. The contract will be formed at the
earliest when the acceptance is received by the offeror’s email system, and is available to
be read. At the latest, it should be regarded as complete once the time has passed at which
it would be reasonable to expect the acceptance to have been read. Since most email

131 Ibid, at p 42; p 296.
132 Mondial Shipping and Chartering BV v Astate Shipping Ltd [1995] Com LC 1011.
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systems will return an error message to the sender if delivery has not been possible, then
there is no real need here for any other procedure for acknowledgment of receipt.

As regards contracting via a website, some of the potential problems were indicated
by events in September 1999, when a retailer was found to be indicating on its website
that televisions were available for the price of £3.133 This was a mistake: the price should
have been £300. But, before it could be rectified, a large number of people had attempted
to buy a television at the lower price. The crucial question was whether by responding to
the information contained on the website these people were accepting the retailer’s offer,
or were themselves making an offer to buy at that price. Given that the purchasers would
have had to submit credit card details in order to pay for the goods, and the retailer
would presumably have reserved the right not to accept these as satisfactory, the better
view would seem to be that the purchasers are making the offer to buy. The
advertisement of the televisions would thus be simply an invitation to treat. The seller
would be free to accept or reject the offers from the potential purchasers. The contract
would be made where the seller had acknowledged to the purchaser that his offer was
accepted, either by means of a direct response on the website, or by a subsequent email.

This area has also been the subject of proposals from the European Commission,
which has issued a draft directive dealing with a range of issues on electronic commerce,
including the issue of ‘time of acceptance’. The first version of the Directive on Electronic
Commerce was issued in November 1998 (COM (1998) 586), with a revised version in
September 1999 (COM (1999) 427), following consideration by the European Parliament.
A final version was adopted in June 2000 (Directive 2000/31/EC). Article 11 provides
that:

Member States shall ensure, except when otherwise agreed by parties who are not

consumers, that in cases where the recipient of the service places his order through

technological means, the following principles apply:

— the service provide has to acknowledge receipt of the recipient’s order without undue
delay and by electronic means,134

— the order and the acknowledgment of receipt are deemed to be received when the
parties to whom they are addressed are able to access them.

These provisions are much vaguer than earlier drafts, which seemed to assume that it is
the owner of the website who will be making the offer, and the purchaser who will be
accepting it. Since, as we have seen, by far the most likely situation under English law is
that the service provider will be seen as making an invitation to treat, with the purchaser
making the offer, this would have meant that the requirements of the Directive would
have had very little impact. The final draft, however, seems apt to cover the situation
where it is the customer who makes the offer. In such a situation English law in any case
requires the offer to be accepted before it is effective, and this will satisfy the need for an
acknowledgment of the order. If the offer is made by the website owner, however, and
accepted by the customer, the Directive will place an additional requirement on the
website owner to acknowledge the acceptance. In all cases, however, the Directive makes
the test of when a communication takes place, the point at which it can be accessed by the
recipient.

133 See (1999) The Times, 21 September.

134 But this requirement does not apply where the contract is concluded exclusively by the exchange
of email ‘or by equivalent individual communications” — Art 11(3).
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The Directive should have been implemented in English law by January 2002, but in
May 2002 the Department of Trade and Industry was still consulting on how this should
be done. The response to its consultation on the Directive,!35 however, indicated that
most respondents did not see the provisions of Art 11 affecting the rules as to when a
contract comes into existence, but rather as imposing an additional communication
requirement on those providing goods or services via contracts made over the internet.
This line seems to have been adopted in the draft regulations produced by the
Department.136 These simply reproduce the wording of Art 11, but then provide that
failure to comply with these requirements will give the other party a right of cancellation.
In other words, such failure will not stop a contract coming into existence if the English
law on contract formation is satisfied, but they will allow a party subsequently to escape
from the contract.

2.11.13 Acceptance in unilateral contracts

Particular difficulties arise in connection with acceptances in unilateral contracts. We have
already seen that one of the characteristics of the unilateral contract is that the
‘acceptance’ occurs through the performance of an act, rather than the expression of
agreement. It has also been noted that in certain cases the offeror in a unilateral contract
may be taken to have waived the need for communication of the fact of acceptance.13”
Indeed, there may be an argument for saying that a unilateral contract does not really
involve an agreement at all, but rather simply a promise which becomes enforceable once
a certain condition is fulfilled. This issue will be considered further once certain other
difficulties with acceptance in unilateral contracts have been considered.

There is, first, a problem as to when acceptance is complete. Is it when the acceptor
starts to perform? Or when performance is complete? If I offer a prize of £100 for the first
person to walk from the Town Hall in Leicester to Trafalgar Square in London during the
month of February, do you accept this offer when you take your first step away from
Leicester, or only when you arrive at Trafalgar Square? An acceptor in a unilateral
contract is generally regarded as incurring no obligations until the specified act is
completed, so that if you decide to give up half way to London, I will have no claim
against you for breach of contract. This would suggest that acceptance only occurs with
complete performance. There are problems with this, however, in relation to the offeror’s
power to withdraw the offer. As will be seen below, the offeror is generally free to
withdraw an offer at any point before it has been accepted. If, in a unilateral contract,
acceptance means complete performance, then this means that the offeror would be able
to back out at any point before performance was complete. So, to use the example given
above, if you have started out to walk from Leicester to London, and have managed two-
thirds of the distance, I would be entitled to come up to you and say: ‘I'm sorry, I have
changed my mind. My offer of £100 is withdrawn.” You would have no redress, despite
the fact that you might be perfectly willing to continue the walk, because we would not at
that stage have a contract. The possibility of withdrawal by notice in this type of contract
was given judicial recognition in Great Northern Railway Co v Witham,138 but the court did
not on the facts need to decide whether, and in what circumstances, it might be allowed.

135 For which see the DT1’s website, www.dti.gov.uk.

136 Also available on the DTI's website.

137 For example, Carlill v Carbolic Smoke Ball Company [1893] 1 QB 256.
138 (1873) LR 9 CP 16.
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In an American case, Petterson v Pattberg,13? an Appeals Court took the view that a
unilateral offer to allow a reduction on a mortgage if it was paid off before a particular
date could be withdrawn at any time before tender of the payment was made. Thus
Petterson had gone to Pattberg’s house and announced that he had come to pay off the
mortgage, but Pattberg had responded by indicating that the offer was withdrawn. It was
held that he was entitled to do so.140

Such a result clearly has the potential to operate unfairly, and there have therefore
been attempts to argue that partial performance may at least in some circumstances
amount to a sufficient indication of acceptance so as to prevent withdrawal by the offeror.
In Errington v Errington, 141 a father had promised to his son and daughter-in-law, that if
they paid off the mortgage on a house owned by the father, he would transfer it to them.
The young couple started to make the required payments, but made no promise that they
would continue. This appeared to be, therefore, a unilateral contract. The father died, and
his representatives denied that there was any binding agreement in relation to the house.
They argued that his offer could be withdrawn, because there had not been full
acceptance. The Court of Appeal refused to allow this conclusion. Lord Denning
recognised that this was a unilateral contract, but nevertheless held that the offer could
not be withdrawn:142

The father’s promise was a unilateral contract — a promise of the house in return for their
act of paying the instalments. It could not be revoked by him once the couple entered on
performance of the act, but it would cease to bind him if they left it incomplete and
unperformed.

The reasons behind this conclusion are not made clear, other than that this was a fair
result where the young couple had acted in reliance on the father’s promise.l43 This
approach has clear links with the idea of estoppel, of which as we shall see Lord Denning
made inventive use in other areas,44 but this concept was not raised directly in this case.

The approach taken by Lord Denning in Errington received support from the later
Court of Appeal decision in Daulia v Four Millbank Nominees Ltd.145 The parties were
negotiating over the sale of some properties. The unilateral contract here was that the
defendants promised the plaintiffs that if they produced a signed contract plus a banker’s
draft by 10 am the next morning, the defendants would go ahead with the sale to the
plaintiffs. The plaintiffs did what was requested, but the defendants refused to go
through with the contract. In the course of his judgment, Goff L] considered the question
of when the offeror in a unilateral contract is entitled to withdraw that offer. He started by
confirming that in general the offeror cannot be bound to a unilateral contract until the

139 (1928) 248 NY 86, 161 NE 428.

140 This conclusion has, however, subsequently been described as ‘obsolete” (Traynor J, in Drennan v
Star Paving Company (1958) 51 Cal 23 409, 333 P 2d 757) because of s 45 of the 2nd Restatement,
which states that there is a subsidiary promise in a unilateral offer to keep the offer open for the
stated time, or a ‘reasonable time’, and that partial performance provides consideration for that
promise.

141 [1952] 1 All ER 149.
142 Ibid, at p 153.

143 This could be seen as adding support to arguments that the basis of contractual liability is
‘reasonable reliance’, rather than ‘consideration” or ‘promise” — see 3.2, 3.13.2.

144 Below, 3.9.
145 [1978] 2 All ER 557.
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acceptor has provided full performance of the condition imposed. That general rule is,
however, subject to an important qualification, namely:146

... that there must be an implied obligation on the part of the offeror not to prevent the
condition becoming satisfied, which obligation it seems to me must arise as soon as the
offeree starts to perform. Until then, the offeror can revoke the whole thing, but once the
offeree has embarked on performance it is too late for the offeror to revoke his offer.

Goff L] provided no authority for this proposition,147 but it received the support of
Buckley LJ. It was not, however, part of the ratio of the case, since the court decided
against the plaintiffs on other grounds. It seems likely, nevertheless, that the approach
taken by Denning and Goff in these two cases would be followed in similar
circumstances.

A case which might appear to cause difficulties for such a conclusion is the earlier
House of Lords’ decision in Luxor (Eastbourne) Ltd v Cooper.148 This was a case in which a
company wished to sell some cinemas, and Cooper agreed to act as agent try to provide a
purchaser, at a price of not less than £185,000. He was to be paid his commission (£10,000)
‘on completion of the sale’. Cooper provided a willing purchaser, but the company
withdrew from the sale. The House of Lords refused to imply a term that the principal
would not unreasonably prevent the completion of the transaction. The clause referred to
payment ‘on completion’; since that had not occurred the agent was not entitled to his
commission. This type of arrangement might well be treated as a bilateral contract,!4 but
the House of Lords took it to be unilateral. As Lord Russell put it, in this type of estate
agency contract:150

No obligation is imposed on the agent to do anything. The contracts are merely promises
binding on the principal to pay a sum of money on the happening of a specified event,
which involves the rendering of some service by the agent.

The question then became whether any term should be implied into the principal’s
promise to the effect that the principal would not refuse to complete the sale to a client
introduced by the agent. The House of Lords refused to imply any such term, since there
was no necessity to do so — necessity being the normal basis for the implication of terms
at common law.151 In effect, therefore, the House was saying that the principal could
withdraw his offer at any time before the specified event occurred. Since the sale had not
been completed, the event had not occurred, and the agent was not entitled to the
commission. The decision could be seen as the House upholding ‘party freedom’, in that
the principal should be entitled to refuse to contract with whoever the agent produces.152
It may well be, however, that, as Atiyah has argued,153 an important aspect in reaching
this decision was the House’s view that risk was inherent in the role of the estate agent.
The risk of the principal withdrawing his offer was just one more to put alongside all the

146 Ibid, at p 561.

147 Though it is similar to the position taken by the American 2nd Restatement — see footnote 140,
above.

148 [1941] AC 108; [1941] 1 All ER 33.

149 As, indeed, the Court of Appeal had done —[1939] 4 All ER 411.

150 [1941] AC 108, at pp 124-25; [1941] 1 All ER 33, at p 44. The issues involved in treating the agency
contract as unilateral rather than bilateral are fully discussed in Murdoch, 1975.

151 See Chapter 8, at 8.5.3.

152 See, for example, the comments of Lord Wright [1941] AC 108, at p 138: ‘It would be strange if what

was preliminary ... should control the freedom of the action of the principal in regard to the main
transaction ...”

153 Atiyah, 1986, pp 204-05.
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others. The rewards of success were great. As Lord Russell pointed out, £10,000 was at the
time equivalent to the annual salary of the Lord Chancellor. The risk was therefore worth
taking. If that is the case, then it is probably best to view Luxor v Cooper as being a case of
relevance primarily to the law of agency. Certainly it does not seem to have troubled the
Court of Appeal in expressing apparently contradictory views about the possibility of
withdrawing unilateral offers in Errington v Errington, or Daulia v Four Millbank Nominees.
Even as far as agents are concerned, it is important to remember that Luxor v Cooper
turned on the precise wording of the promise made by the principal. As later cases have
shown,154 agents are quite able to protect their commission against the kind of
withdrawal that took place in Luxor v Cooper, by making it payable on the production of a
purchaser ‘ready, willing and able” to purchase, rather than the completion of a sale.

In conclusion, despite the difficulties raise by Luxor v Cooper, it is still suggested that
in general, where the offeror knows that the offeree is trying to perform, there will be an
implied obligation on the offeror not to withdraw the offer, at least until a reasonable time
for performance has been allowed.

2.11.14 Position in ‘reward’ contracts

It may be significant, however, that in both Errington and Daulia the offeror was aware
that the other person had embarked upon performance. In such a situation it is relatively
easy to conclude that the offeror should be under an obligation not to withdraw — though
whether such an obligation arises as an implication of the intention of the parties, or is
simply imposed by the courts is not clear.155 On the other hand, where the offer, such as
the offer of a reward or prize, is one that is made to the world made to the world, it is by
no means certain that precisely the same approach should apply. In the case, for example,
of the offer of £100 for the return of a lost dog, it seems right that where a person is seen at
the opposite end of the street, bringing the dog home, the offeror should not be able to
shout out a withdrawal of the reward. But, suppose the offeror has run into financial
problems since offering the reward, and cannot now afford to pay it. Must the offeror
remain committed to keeping the offer open as regards anyone who has started looking
for the dog, even if the offeror is unaware of this? It would seem more reasonable that the
offeror should be allowed, by giving notice in a reasonable manner (perhaps in the same
way as which the offer was made), to withdraw the offer. It is an issue on which there is
no English authority, so it is not possible to say with any certainty what the approach of
the courts would be, but it is submitted that the fairest rule to all parties would be to hold
that the Errington/Daulia approach should only apply where the offeror is aware that the
other person is trying to perform the condition.

2.11.15 Acceptance in ignorance of an offer

It would seem logical that there can be no acceptance of an offer of which the person
accepting was ignorant. Some problems have arisen, however, in relation to certain types
of unilateral contract. Suppose a reward is offered for the return of a stolen bicycle,
belonging to A, and posters are displayed advertising this fact. B, who has not seen any of
the posters, finds the bicycle, and recognising it, returns it to A, its rightful owner. Can B
claim the reward from A? There is one authority which suggests that he might be able to.

154 Christie, Owen & Davies Ltd v Rapacioli [1974] 1 QB 781.
155 See the comments of Beale, 1995a, at p 205.
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That is Gibbons v Proctor,156 where a police officer gave information for which a reward
had been offered. At the time that he gave the information, the officer was unaware of the
reward, though he had learnt of it by the time the information reached the person who
had offered the reward. It was held that the officer was entitled to claim the reward. This
decision has not been followed in any later case, however, and must be regarded as being
of doubtful authority. The better view seems to be that knowledge is necessary for an
effective acceptance. This was accepted as being the case, though without any authority
being cited, in the criminal law case of Taylor v Allon.157

A slightly different issue arises where the person performing the act has previously
known of the offer, but is acting from different motives. In the Australian case of R v
Clarke, 158 it was held that a person who had known of the offer, but was at the time acting
purely out of consideration of his own danger, should be treated as acting in ignorance of
the offer. On the other hand, in Williams v Carwardine, 1> it was held that acting for mixed
motives, that is to ease one’s conscience, while at the same time having the reward in
mind, did not preclude a valid acceptance of the offer.

It seems therefore, that there needs to be at the very least awareness of the offer, and
probably, that responding to it must be at least be part of the reason for undertaking the
relevant actions.

2.11.16 Unilateral contracts and “agreement’

Having looked at the issues surrounding the question of acceptance in unilateral
contracts, we can now return to the question of how well such contracts fit with the
concept of an ‘agreement’. Is a unilateral contract really anything more than a promise
which becomes enforceable on the fulfilment of a condition? Not all such promises are
enforceable, of course. A promise by a mother to pay her daughter £500 on her 18th
birthday is not enforceable. It is only where the promisee does something at the request of
the promisor that the relationship becomes ‘contractual’. A promise by the Smoke Ball
Company to pay Mrs Carlill £100 the next time she caught flu would not have been
enforceable. It was only because the advertisement was aimed to encourage people to use
the company’s smoke ball, and Mrs Carlill had done so that she became eligible for the
reward. This aspect of the unilateral contract derives from the doctrine of ‘consideration’
which is discussed in Chapter 3. The question here is whether the mere fact that the
promisee does something at the request of the promisor means that there is an
‘agreement’. Although the promisee is responding to the promisor,!60 in ‘reward” or
‘advertisement’” situations the promisor will know nothing of this until performance is
complete. Is it accurate to say that the promisor has an agreement with the promisee in
such a situation? The answer is that, as discussed in Chapter 1, we can fit this into the
overall ‘agreement’ framework by accepting that some agreements will be ‘implied” or
‘imputed’.16l As long as we are prepared to accept this ‘fiction’ then the unilateral
contract can be treated as falling within the overall classical paradigm of a contract.

156 (1891) 64 LT 594.

157 [1965] 1 QB 304; [1965] 1 All ER 557.
158 (1927) 40 CLR 227.

159 (1833) 5 C & P 566.

160 Even this may not be necessary, if Gibbons v Proctor (1891) 64 LT 594 is good law — see above,
2.11.15.

161 See Chapter 1, para 1.2.
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Much of the difficulty derives from the insistence by the courts that a unilateral
contract must have an offer and acceptance in the same way as a bilateral contract. It
might have been better if the courts, recognising that the unilateral contract was not the
same as a bilateral contract, had devised a separate set of rules to deal with them. It is
arguable that this is what has happened in practice, since a number of the cases involving
unilateral contracts (for example, Errington v Errington, Daulia v Four Millbank Nominees,
Williams v Carwardine) seem to involve the courts taking a decision based on pragmatism
and ‘fairness’ rather than formal and logical application of the rules as they apply to
bilateral contracts. As such, it is perhaps an area where doctrine has been a hindrance
rather than a help to the development of a coherent set of principles.

2.11.17 Cross-offers

A similar situation to the unilateral contract cases on ‘accepting’ a reward of which you
are unaware can arise in a bilateral contract if there are matching ‘cross-offers’. Suppose,
for example, that two parties send each other a letter offering respectively to buy and to
sell certain goods at a certain price. Suppose, also, that the two offers match precisely.
Does this create a contract? If what the courts were concerned with was simply a ‘meeting
of the minds’, the answer might well be ‘yes’. In Tinn v Hoffman,162 however, it was held
that such an exchange does not result in a contract. The case is not conclusive on the
general issue, because on the facts there were differences between the two offers. It seems
likely, however, that given the general enthusiasm of the courts for looking for an
‘exchange’ of offer and acceptance, rather than simply general agreement, Tinn v Hoffman
would be followed, and that cross-offers would not be regarded as forming a contract. In
practice, it is very unlikely that any set of cross-offers would be identical, so the question
is probably only of theoretical interest.

2.12 ACCEPTANCE AND THE TERMINATION OF AN OFFER

The general rule is that an offer can be revoked at any point before it is accepted,163
though as we have seen that requires some modification in relation to unilateral contracts.
In this section the focus will be entirely on bilateral contracts.

The general rule will apply despite the fact that the offeror may have promised to
keep the offer open for a specified time.164 The reason for this is that before there is an
acceptance, there is no contract, and if there is no contract, then the offeror cannot be
legally bound to a promise. If the offeree has paid for the time allowance in some way
(that is, has given consideration for the promise to keep the offer open), as may well be
the case with the exercise of an option, then it will be upheld. In the absence of this,
however, there can be no complaint if the offer is withdrawn.

162 (1873) 29 LT 271.
163 Payne v Cave (1789) 3 Term Rep 148.

164 Routledge v Grant (1828) 4 Bing 653; 130 ER 920. A different approach is taken in the Principles of
European Contract, which provide that a offer cannot be revoked if it states a fixed time for
acceptance — Art 2.202. The Article also envisages the possibility of an “irrevocable” offer.
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2.12.1 Need for communication

Revocation of an offer must be communicated to be effective. This was implicit in the
decision in Byrne v van Tienhoven16> where the withdrawal of an offer, which was sent by
telegram, was held not to take effect until it was received. The Adams v Lindsell166 postal
rule does not apply to revocations of offers, but there may still be difficulties as to what
exactly amounts to communication, and when a revocation takes effect. The issues are
much the same as those dealt with in the section on acceptance by electronic
communication,16” and are not discussed again here.

It is clear, however, that communication of revocation need not come directly from the
offeror. Provided that the offeree is fully aware at the time of a purported acceptance that
the offeror has decided not to proceed with the contract, then the offer will be regarded as
having been revoked, and no acceptance will be possible. This was the position in
Dickinson v Dodds, 168 where the plaintiff was told by a third party that the defendant was
negotiating with someone else for the sale of properties which he had previously offered
to the plaintiff. The defendant had also indicated to the plaintiff that the offer would be
kept open for a specified period.

The plaintiff tried to accept the offer within the time limit. The Court of Appeal
decided that acceptance was not possible, because the plaintiff knew that the defendant
was no longer minded to sell the property to him ‘as plainly and clearly as if [the
defendant] had told him in so many words, “I withdraw the offer””.169 The reasoning of
at least some of the judges in this case was clearly influenced by the idea of there needing
to be a ‘meeting of the minds’ in order for there to be a contract. Despite the fact that this
approach to identifying agreements no longer has any support, Dickinson v Dodds is still
regarded as good authority for the more general proposition that an offeree cannot accept
an offer where he or she has learnt from a reliable source that the offer has been
withdrawn, even where that source was acting without the knowledge of the offeror.

2.12.2 Effect of lapse of time

An offer may also become incapable of acceptance because of lapse of time. If the offeror
has specified a time within which acceptance must be received, any acceptance received
outside that time limit cannot create a contract. At best, it will be a fresh offer, which may
be accepted or rejected. If no time is specified, then the offer will remain open for a
reasonable time, which will be a matter of fact in each case. In Ramsgate Victoria Hotel Co v
Montefiore (1866),170 it was held that a delay of five months meant that an attempt to
accept an offer to buy shares was ineffective.l”1

165 (1880) 5 CPD 344.

166 (1818) 1 B & Ald 681; 106 ER 250.
167 Above, at 2.11.12.

168 (1876) 2 Ch D 463.

169 Ibid, at p 472.

170 (1866) LR 1 Ex 109.

171 See also, Manchester Diocesan Council for Education v Commercial and General Investments Ltd [1969] 3
AIl ER 1593; [1970] 1 WLR 241.
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2.12.3 Revocation and tenders

The ability of an offeror to revoke an offer, even when it has been stated that it will remain
open for a specified period, has the potential to cause difficulties in large-scale contracts,
where a main contractor may tender for work using a price on the basis of offers received
from sub-contractors. What is the position if the main contractor’s tender is successful,
but the sub-contractor then says that the offer to do the work at the specified price is
withdrawn? There is no English authority on this issue,172 but the application of the
principles outlined above would lead to the conclusion that the sub-contractor was
entitled to withdraw. Concern about the difficulties that this might cause for contractors
led the Law Commission in 1975 to make some provisional proposals that in certain
circumstances a promise to keep an offer open for a specified time should be binding,
bringing English law in line with what the Law Commission found to be the position in
other European jurisdictions (including Scotland) and under the Uniform Commercial
Code in the United States.1”3 A study of business practice in this country by Lewis,
however,174 found that the problem was not regarded as being as serious as the Law
Commission had supposed. Moreover, even where difficulties of this kind arose,
informal, rather than legal, remedies were seen as being the better option. No further
action has been taken on the Law Commission’s suggestions.

2.13 RETRACTION OF ACCEPTANCE

As soon as an acceptance takes effect, then a contract is made, and both parties are bound.
It would seem, then, that in the normal course of events, retraction, or revocation, of an
acceptance will be impossible. This general rule has been modified, however, in relation
to certain types of consumer contracts, where it has been deemed desirable that the
consumer should have a ‘cooling-off” period following the formation of the contract,
during which a change of mind is permitted. In these cases, a valid contract, in which
offer and acceptance have been exchanged, can be set aside purely at the discretion of the
consumer contractor. Examples of this type of provision may be found in s 67 of the
Consumer Credit Act 1974, ss 5 and 6 of the Timeshare Act 1992, and the Consumer
Protection (Cancellation of Contracts Concluded Away From Business Premises)
Regulations 1987. A much broader-based exception is now to be found in the Consumer
Protection (Distance Selling) Regulations 2000,17> implementing the European Distance
Selling Directive.176

The Regulations apply to contracts for the supply of goods or services to a consumer,
made under an ‘organised distance sales service or service provision scheme’,177 and
concluded exclusively by the means of ‘distance communication’. This includes contracts
made by telephone, post, or via the internet. The requirement of an ‘organised service’
means that the occasional making of contracts without face to face contact will not come
within the Regulations.

172 There are some American cases, but they are conflicting: see James Baird Co v Gimble Bros Inc (1933)
64 F 2d 344 (2d Cir 1933); Drennan v Star Paving Company (1958) 333 P 2d 757.

173 Law Commission Working Paper No 60, ‘Firm Offers’.
174 Lewis, 1982.

175 SI 2000/2334.

176 97/7/EC.

177 S12000/2334, reg 3(1).



64 The Modern Law of Contract

Schedule 1 to the Regulations makes it clear that they cover contracts made by
responding to direct mail, catalogues, and advertisements in the press which include an
order form. The Schedule also refers to ‘radio” and ‘television (teleshopping)’. This would
cover not only the dedicated shopping channels available on cable and satellite television,
but also ordinary radio or television adverts which include a telephone number, or
website address. Adverts or catalogues which require you to go to a shop to conclude
your purchase would not, of course, be within the regulations, because in these
transactions there is an element of face to face contact. The list in the Schedule is stated to
be ‘indicative’ only, so the courts are free to interpret ‘distance communication” to cover
situations other than those listed, as might be necessary if retailers develop other means
of selling at a distance which have not yet been considered.

A number of contracts are excepted from the Regulations.178 These include most
contracts involving the sale or disposition of interests in land; contracts relating to
financial services;179 sales via an automated vending machine; and auction sales.

In addition to the general exceptions in reg 5, certain other contracts are exempted
from the Regulations’ ‘cancellation” provisions by virtue of reg 6. These include
‘timeshare agreements’;!180 contracts for the supply of food, etc, ‘intended for everyday
consumption supplied to the consumer’s residence or to his workplace by regular
roundsmen’; and ‘contracts for the provision of accommodation, transport, catering or
leisure services, where the supplier undertakes ... to provide these services on a specific
date or within a specified period’. This final category means, for example, that booking a
train ticket over the internet, a hotel room by telephone, or ordering a pizza to be
delivered, are not within the scope of the cancellation provisions.

Where the contract is within the scope of the Regulations, the cancellation provisions
contained in regs 10-12 apply. These mean that the consumer will generally be able to
cancel the contract by giving notice within seven working days of receiving goods,!81 or
within seven days of the conclusion of a contract for services.!82 If the supplier has not
complied with the requirements for the supply of information contained in reg 8, the
period will not start to run until the day after such information is received.!83 If the
information is not given within three months then the cancellation period extends to three
months and seven days.184

The Regulations also contain provisions as to the manner in which notice can be
given, so that, for example, a letter posted to the supplier’s last known address is effective
on posting, and an email sent to the supplier’s last known email address is effective as
soon as it is sent.185

The effect of these Regulations is that there is now a wide range of consumer contracts
where the traditional contractual rule that an acceptance cannot be withdrawn no longer
applies. Does this pose a threat to the continuation of the traditional rule? Probably not.
The rationale for the regulations is the avoidance of the risk of consumers being treated
unfairly. Although it is possible that a similar approach could be adopted in a business

178 Ibid, reg 5(1).

179 A non-exhaustive list of ‘financial services’ is given in Schedule 2.

180 It has been noted above that these are covered by separate regulations.

181 Time starts to run on the day after the day of delivery — reg 11(2).

182 Time starts to run on the day after the conclusion of the contract — reg 12(2).
183 Regulations 11(3), 12(3).

184 Regulations 11(4), 12(4).

185 Regulation 10.



Chapter 2: Forming the Agreement 65

context, in situations of unequal bargaining power, it seems unlikely that this will
happen. Indeed, the English courts may well be less likely to consider doing this now that
specific provision has been made to protect consumers. The argument would probably be
that now that Parliament has intervened to deal with this area, the courts should not rush
to depart from established principle in those areas not covered by such intervention. The
assumption will be that Parliament intended that the normal rules should continue to
apply outside the specified areas.

There is one area, however, where the possibility of withdrawal from a seemingly
binding agreement arises under classical contractual doctrine — that is, in relation to
situations where the law deems acceptance to take effect at a point in time before that at
which it actually comes to the attention of the offeror. The most obvious example of this is
the Adams v Lindsell186 postal rule.187 Tt may also apply, however, in relation to, for
example, acceptances by telex, fax or email, which are received during office hours but
not read until some time later, or messages left on a telephone answering machine. As we
have seen, the law as yet provides no clear answer to the question of when acceptance
takes effect in such cases, but if it is decided that the relevant time is when the acceptance
is received on the offeror’s machine, rather than when it is read, there is again a delay
between acceptance and actual communication, which may lead to the possibility of a
retraction. The rest of this section will discuss the issue in relation to posted acceptances,
but the principles should surely apply in the same way to any acceptance where there is a
delay between the point in time when the law says that the acceptance takes effect (for
example, on posting) and when it is read by the offeror.

2.13.1 Formalist approach

If a “formalist” approach is taken to this issue,188 attempting to apply the established
principles ‘logically’, then the answer must be that no retraction of an acceptance is
possible. The general rule that a contract is complete on acceptance should be applied. So,
even if the acceptor is able, for example, by telephoning the offeror, to indicate that an
acceptance which is in the post should be ignored, the offeror should be entitled to say
“Too bad! Your acceptance took effect on posting, and we have a contract. If you fail to go
through with it, you will be in breach’.

2.13.2 Purposive approach

This is not the only possible approach, however. It might also be argued that the purpose
of the postal rule is to provide a benefit to the acceptor. As we have seen, the main reason
for the decision in Adams v Lindsell was that such a rule allowed the acceptor to proceed
on the basis that a contract had been made, and that this promoted business efficiency. If
that is the case, it might be argued that it is a little odd to then apply the rule in a way
which is to the acceptor’s disadvantage. Moreover, if, as must be the case for there to be
any possibility of retraction, we are considering a point in time at which the offeror is as
yet unaware of the acceptance, how can there be any harm in allowing the acceptor to
withdraw? The offeror cannot in any way have acted on the acceptance, and so can suffer
no harm from its retraction. There seems little point in forcing people to go through with

186 (1818) 1 B & Ald 681; 106 ER 250.
187 See above, 2.11.6.
188 See Chapter 1, 1.6.2.
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a contract, when one party no longer wishes to proceed, and the other party is unaware of
the fact that there is a contract at all.

2.13.3 Unfairness to offeror

This argument is said by some to be too favourable to the acceptor. The example is given
of an acceptance of an offer to buy shares, or goods which have a greatly fluctuating
market price. If retraction of acceptance is allowed, then it is said that this gives the
acceptor the best of both worlds. The offer can be accepted by posting a letter, which will
bind the offeror. Then, if before the acceptance is read, the market price falls below the
contract price, the acceptor can avoid what has now become a bad bargain, by
telephoning a withdrawal.189 This is regarded as unfair. In an argument which is the
converse of the one put forward in the last paragraph, it is said that the postal rule exists
for the benefit of the acceptor. It is tipping the scales too far in the acceptor’s favour,
however, to allow the possibility of retraction as well: a possibility which is not available
in any other situation.

2.13.4 Guidance from authority

Attempts to argue the case from first principles, then, may lead to different conclusions.
Three possibilities have been outlined above, one in favour of allowing retraction, the
other two against. This writer’s preferred view is the pragmatic one of allowing
retraction, but this is by no means widely accepted. Unfortunately, there is little help from
case law, either.

The only British case to deal with the issue at all is Countess of Dunmore v Alexander.190
This is a Scottish case, which on one reading appears to support the view that a posted
acceptance can be retracted by speedier means. The case is not a strong authority,
however, since it is not absolutely clear that the court considered that the communication
which was withdrawn was an acceptance, rather than an offer. Two cases from other
common law jurisdictions suggest the opposite. In Wenckheim v Arndt1®1 and A to Z
Bazaars (Pty) Ltd v Minister of Agriculture,192 it was held that the attempt to withdraw the
acceptance was not effective.193

An English court faced with this issue would be free to decide it without any clear
guidance from authority. The answer that is given will depend on which of the various
possibilities outlined above is the more attractive. It is not unlikely that the court’s
decision in a particular case will be influenced by what the court sees as the best way to
achieve justice between the parties, rather than on any preference based on general
principle.

189 See, for example, Treitel, 1999, at p 28. Hudson, 1966, sets out a variety of reasons why Treitel’s
view on this point should not be accepted.

190 (1830) 9 Shaw 190.
191 (1861-1902) 1 JR 73 (New Zealand).
192 (1974) (4) SA 392(C) (South Africa).

193 But cf to the contrary, Dick v United States (1949) 113 Ct Cl 94, 82 F Supp 326, discussed in Evans,
1966.
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2.14 CERTAINTY IN OFFER AND ACCEPTANCE

Even though the parties may have appeared to make an agreement by exchange of a
matching offer and acceptance, the courts may refuse to enforce it if there appears to be
uncertainty about what has been agreed, or if some important aspect of the agreement is
left open to be decided later. In Scammell v Ouston,194 for example, the parties had agreed
to the supply of a lorry on ‘hire purchase terms’. The House of Lords held that in the
absence of any other evidence of the details of the hire purchase agreement (duration,
number of instalments, etc) this was too vague to be enforceable, and there was therefore
no contract.19

This does not necessarily mean that all details of a contract must be finally settled in
advance. It is not uncommon, for example, in relation to contracts for the supply of
services, for the precise amount to be paid to be left unspecified at the time of the
agreement. If a car is left at a garage for repair, it may not be possible to determine at that
stage exactly what the repair will cost, because this may depend on what the mechanic
finds once work has started. The car owner may well say something along the lines of ‘Do
the work, but if it looks as though it will cost more than £150, please contact me before
going ahead’. It cannot be doubted that there is a contract for repairs up to the value of
£150. The court’s view of this situation is that there is in effect an agreement that the
customer will pay a ‘reasonable price’, for the work that is done. What is a reasonable
price is a question of fact, which can, if necessary, be determined by the courts. This
approach now has statutory force by virtue of s 15 of the Supply of Goods and Services
Act 1982, which states that:

(1) Where ... the consideration for a service is not determined by the contract, left to be
determined by in a manner agreed by the contract or determined by the course of
dealing between the parties, there is an implied term that the party contracting will pay
a reasonable charge.

(2) What is a reasonable charge is a question of fact.

The same rule also operates in relation to goods by virtue of the similar provision
contained in s 8(2) and (3) of the Sale of Goods Act 1979.

The possibility of the courts giving specific content to an apparently vague phrase can
apply in other areas apart from the price to be paid for goods or services. In Hillas v
Arcos, 196 for example, there was a contract to supply timber ‘of fair specification’. It was
held that in the context of the agreement, which was between parties who knew each
other and the timber trade well, and taking account of the fact that there had been part
performance, the phrase ‘fair specification” must be capable of being given a meaning.
The contract was therefore enforceable.

2.14.1 Meaningless phrases

The decision in Scammell v Ouston197 might be thought to open the door to an
unscrupulous party to include some meaningless phrase in an agreement, which would
then allow him to escape from the contract if he wished on the basis of uncertainty. To

194 [1941] AC 251; [1941] 1 Al ER 14.

195 Note that the Court of Appeal had agreed with the judge at first instance that there was sufficient
information to find a complete and enforceable agreement: [1940] 1 All ER 59.

196 (1932) 147 LT 503.
197 Above, 2.14.
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have such an effect, however, the phrase must relate to some significant aspect of the
contract. If it can be deleted and still leave a perfectly workable agreement, then the
courts will ignore it. This was the position in Nicolene v Simmonds,198 where the
contractual documentation contained the statement ‘we are in agreement that the usual
conditions of acceptance apply’. Since there were no ‘usual conditions’, it was held that
this was simply a meaningless phrase, which could be ignored. There was nothing left
open which needed to be determined.

2.14.2 Incomplete agreements

If an agreement leaves undecided, and undeterminable, some important aspect of the
contract, then the courts will not enforce it. This can arise where perfectly clear words are
used, about the meaning of which there is no dispute, but which do not settle some
significant part of the contractual terms. In May and Butcher v R,19? for example, the
agreement provided that the price, and the date of payment, under a contract of sale, was
to be ‘agreed upon from time to time’. The House of Lords held that there was no
contract. The parties had not left the price open — when, as we have seen, a ‘reasonable
price” would have been payable — they had specifically stated that they would agree in
the future. The contract contained an arbitration clause, but the House of Lords
considered that this was only meant to be used in the event of disputes, and could not be
the means of determining basic obligations.

This reluctance to allow for the kind of arrangement which the parties had put into
their contract in May and Butcher v R can be seen as an example of the English courts’
refusal to take account of the on-going, relational nature of many contracts.200 Instead,
they expect all facets of the contract to be determined at the outset,201 and very little
scope is allowed for the modification and development of obligations over its existence.
The practice of the courts thus becomes divorced from the commercial reality of the
business relationship of the parties.

The traditional refusal to give effect to an ‘agreement to agree’ was followed in
Courtney and Fairbairn Ltd v Tolaini Brothers (Hotels) Ltd.202 In this case there had been
negotiations concerning property development. The plaintiffs, the prospective
developers, were in a position to raise finance for the defendants, who were the owners of
the property which was to be developed. This they did, in the expectation of being
awarded the development contract. In the event, however, this contract was given to
another firm, using the finance arranged by the plaintiffs. The plaintiffs argued that they
had a contract with the defendants under which it was promised that if the plaintiffs
arranged the finance they would be awarded the development contract. The Court of
Appeal disagreed. The letter which was alleged to provide evidence of this contract
talked about the ‘negotiation of fair and reasonable sums’ for the project, based on
‘agreed estimates’. This, the court felt, was far too vague to form the basis of determining
the price in a major construction contract. Nor could there be a ‘contract to negotiate’.
Again it would be too uncertain to have binding force:203

198 [1963] 1 QB 543; [1953] 1 All ER 822.

199 [1934] 2 KB 17.

200 For which, see Chapter 1, 1.3.

201 That is, they adhere to the myth of ‘presentiation” — see Chapter 1, 1.3.
202 [1975] 1 WLR 297.

203 Ibid, at p 301.
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No court could estimate the damages because no one can tell whether the negotiations
would be successful or would fall through; or if successful, what the result would be.

This conclusion was approved by the House of Lords in Walford v Miles.204 The parties
had reached agreement on the basic terms of the sale of a business. This was ‘subject to
contract’. The defendants, the vendors, separately agreed that they would cease
negotiations with anyone else. Subsequently, however, they sold to a third party. The
plaintiffs sought damages for breach of a collateral contract not to negotiate with anyone
else, which they also contended implied a positive obligation on the defendants to
negotiate in good faith with them. The House of Lords confirmed that there could not be
a ‘contract to negotiate’. The positive obligation alleged was therefore ruled out on the
basis of the reasons given in Courtney v Tolaini. As regards the ‘lock-out” agreement not to
negotiate with anyone else, this was similarly unenforceable on grounds of uncertainty,
since it was for an unspecified time. It was not satisfactory to argue that it should
continue for a ‘reasonable time’. A reasonable time would only come to an end when
negotiations broke down completely; thus it would indirectly involve an obligation to
negotiate in good faith, which the House had already rejected as too uncertain.

This decision has been the subject of considerable academic comment,20° in part
because it can be seen as the House of Lords turning its back on the concept of ‘good
faith” in contracts, 290 which is commonly part of the law in other jurisdictions.2%7 It can be
seen as asserting an individualist, adversarial, approach to contract, which emphasises in
particular ‘party freedom’.208 In doing so it can be said to be ignoring the reality of
business transactions, which commonly do not operate on this basis.

Walford v Miles did, however, leave open the possibility that a lock-out” agreement
not to negotiate with any one else, which is sufficiently limited in terms of time, might be
enforceable. That this is indeed possible was confirmed by the Court of Appeal in Pitt v
PHH Asset Management Ltd.2% The parties were in negotiations over the sale of a property,
and the plaintiffs, the prospective purchasers, were concerned that the defendants would
accept a higher offer from a third party. An agreement was arrived at under which, in
return for the plaintiffs agreeing to exchange contracts within two weeks, the defendants
agreed not to consider any further offers within that period. The defendants went back on
this agreement, and sold to the third party at a price above that which the plaintiffs had
offered. The Court of Appeal held that, in this case, the ‘lock-out” agreement was
sufficiently specific to be binding, and the plaintiff’s action against the defendants for
damages for breach of this agreement was therefore successful.

2.14.3 Obligations distinguished from ‘machinery’

The contract will not be regarded as incomplete if it provides a machinery for resolving
an aspect which has been left uncertain. As we have seen, in relation to the price, the
courts will often be prepared to assume that a ‘reasonable price” was intended. They will

204 [1992] 2 AC 128; [1992] 1 All ER 453.

205 See, for example, Brown, 1992; Buckley, 1993; Cumberbatch, 1992; Neill, 1992; Steyn, 1997, at p 439.
Lord Steyn, a current member of the House of Lords, expresses the hope that if the matter were to
be raised again ‘with the benefit of fuller argument ... the concept of good faith would not be
rejected out of hand’.

206 See, for example, Brownsword, 2000, para 5.17.
207 See Chapter 1,1.7.

208 See, for example, Cumberbatch, 1992, at p 173.
209 [1993] 4 All ER 961; [1994] 1 WLR 327.
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also be prepared to give effect to an agreement where property is to be valued by an
independent valuer, or where the price is to be determined by reference to the prevailing
market price. In such situations, the contract provides a mechanism by which the
uncertainty can be resolved.

In some cases, however, the courts have been prepared to stretch this principle rather
further than might have been expected. In Sudbrook Trading Estate v Eggleton,?10 the price
for exercise of an option to purchase was to be determined by two valuers, one to be
nominated by each party. One party refused to appoint a valuer, and claimed that the
agreement was therefore void for uncertainty. The House of Lords disagreed. The contract
was not uncertain in that it provided a clear machinery by which the price was to be
determined. This machinery was not, however, itself an essential term of the contract. It
was simply a way of establishing a ‘fair” price. If the machinery failed, then the court
could substitute its own means of determining what was a fair price. This approach was
relied on by the Court of Appeal in Didymi Corporation v Atlantic Lines and Navigation Co
Inc.211 The agreement contained a provision under which the hire under a charter of a
ship could in some circumstances be increased ‘equitably” by an amount ‘to be mutually
agreed between the parties’. At first sight, this looks like an ‘agreement to agree” which
would be unenforceable. The court, however, following the lead given by Sudbrook
Trading Estate v Eggleton, ruled that the reference to ‘mutual agreement” was simply part
of the ‘inessential machinery” by which the hire was to be determined. The agreement
was that the hire should be ‘equitable’, which meant ‘fair and reasonable’. There was
therefore no reason why the court should not determine this as a question of fact.212

In Gillatt v Sky Television Ltd,213 the Court of Appeal, while not disagreeing with the
approach taken in Sudbrook Trading Estate v Eggleton or Didymi Corporation v Atlantic Lines
and Navigation Co Inc, held that on the facts that the valuation clause under consideration
was not merely a mechanism for dispute resolution. The clause provided that the
claimant was entitled to 55% of the open market value of certain shares, ‘as determined
by an independent chartered accountant’. This provision was distinguishable from the
clauses in the earlier authorities, because there was no objective meaning to be given to
‘open market value’ in that there were different bases on which shares could be valued.
The reference to the independent accountant as the determiner of the valuer was therefore
an essential element in that process, and not simply ‘machinery’. Moreover this was not a
case where the mechanism for dispute resolution had broken down; under the contract
either party could have taken steps towards the appointment of the valuer but neither
had chosen to do so. In these circumstances the Court of Appeal agreed with the trial
judge that the claimant was not entitled to any payment under the contract.

The question of whether a particular valuation provision is ‘essential” to the
determination of an amount to be made, or simply ‘machinery” will therefore depend on
the precise wording of the clause, and the context in which it operates. If it appears that
there is no basis for determining the relevant value when essential procedures in the
contract have not been followed, then the courts will still be prepared, even in a
commercial context, to say there is no agreement and therefore no binding obligation. The
parties should not, therefore, rely on the courts coming to their rescue if they fail to follow
the procedures which they have set out in their agreement. In some circumstances they

210 [1982] 3 AIlER 1.
211 [1987] 2 Lloyd’s Rep 166. See also Re Malpass [1985] Ch 42.

212 A similar approach was taken by the Court of Appeal in Mamidoil-Jetoil Greek Petroleum Co SA v
Okta Crude Refinery AD [2001] EWCA CIV 406; [2001] 2 All ER Comm 193.

213 [2000] 1 All ER Comm 461.
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will do so, but the determination of whether particular provisions are ‘essential” or simply
‘machinery’ is sufficiently unpredictable that reliance on the court to intervene is a
dangerous option.

The lack of coherence in this distinction suggests that the courts recognise the
problems which the classical theory’s insistence on ‘presentiation’ brings,?14 but are
reluctant to find a proper method of addressing them. They must adhere to the myth that
the parties will have fully determined all future obligations at the moment of contracting,
even when this clearly does not accord with the parties” actual intentions, or the
requirements of business. The result is the unsatisfactory and unhelpful distinction
between ‘obligations” and ‘machinery’.

An incomplete agreement, which is not regarded as creating an enforceable contract,
may nevertheless give rise to some legal obligations between the parties under the
doctrine of ‘restitution’. This is discussed further in Chapter 20.

214 See Chapter 1, 1.3.






CHAPTER 3

TESTS OF ENFORCEABILITY

This chapter is concerned with the issue of the enforceability of promises. In the previous
chapter the factors which lead a court to conclude that there was sufficient of an
‘agreement’ for there to be a binding contract were discussed. In Chapter 4 the
overarching concept of an ‘intention to create legal relations” will be considered. Three
main issues are dealt with in this chapter — deeds, the doctrine of consideration, and
situations where promises are regarded as enforceable even in the absence of a deed or
consideration. The main example of that type of enforceability is to be found in the
concept of ‘reasonable reliance’, which can be seen to be at the root of the so called
‘doctrine of promissory estoppel’.

3.1 DEEDS

The “deed’ is a way of using the physical form in which an agreement is recorded in order
to give it enforceability. The agreement is put in writing and, traditionally, ‘sealed” by the
party or parties to be bound to it. The ‘seal’ could take the form of a wax seal, a seal
‘embossed’ onto the document by a special stamp, or simply the attachment of an
adhesive paper seal (usually red).! Such contracts were also known as ‘contracts under
seal” (in contrast to ‘simple contracts” which use ‘consideration” as the test of
enforceability).

The formal requirements for making a ‘deed” are now contained in s 1 of the Law of
Property (Miscellaneous Provisions) Act 1989.2 There is no longer any requirement that
the document should be sealed.3 The document must, however, make it clear ‘on its face’
that it is intended to be a deed, and it must be ‘validly executed” by the person making it
or the parties to it. ‘Valid execution’ for an individual means that the document must be
signed in the presence of a witness who attests to the signature.> In addition there is a
requirement of delivery — the document must be ‘delivered as a deed by [the person
executing it] or a person authorised to do so on his behalf’.® For a company incorporated
under the Companies Acts, the position is governed by s 36A of the Companies Act 1985.7
The ‘execution” of a document by a company can take effect either by the affixing of its
common seal,8 or by being signed by a director and the secretary of the company, or by
two directors.? For a document executed by a company to be a deed it simply needs to

1 Indeed, it was probably sufficient for the document to indicate on its face that it was ‘sealed’,
without the need for any physical ‘sealing’ — see First National Securities Ltd v Jones [1978] Ch 109;
Law Commission, Working Paper No 93, paras 4.2—4.3.

2 This followed from the Law Commission Report No 163, Deeds and Escrows.

3  Section 1(1)(a); nor is there any limitation on the substances on which a deed may be written. At
one time, deeds were traditionally written on parchment rather than paper.

4  Section 1(2).

Section 1(3)(a). It may also be signed at the relevant person’s direction, but it must still be in his
presence and, in this case, in the presence of two witnesses who must each attest the signature: ibid.

Section 1(3)(b).

As inserted by the Companies Act 1989, s 130(2).

Section 36A(2).

Section 36A(3). The document should be make it clear that it is being executed by the company.
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make clear on its face that this is what is intended by whoever creates it.10 It will take
effect as a deed upon delivery, but unless a contrary intention is proved, it is presumed to
be delivered upon being executed.!1

If the parties to an agreement have taken the trouble to put it into the form of a deed,
following the requirements laid down by s 1 of the 1989 Act (or s 36A of the Companies
Act 1985), then the courts will assume that it was their intention to create a legally
binding agreement, and will not inquire into whether the other main test of enforceability
(that is, ‘consideration’) is present. As will be seen below, the characteristic of the modern
doctrine of consideration is that there is mutuality in the arrangement, with something
being supplied by both parties to the agreement. This is not necessary in an agreement
which is put into the form of a deed. Where, therefore, a transaction is ‘one sided” with
only one party giving, and the other party receiving all the benefit without providing
anything in exchange, then the deed is one certain way of making the arrangement
enforceable.

Deeds may be used even where the transaction is supported by consideration.!2 This
has traditionally been done in relation to complex contracts in the engineering and
construction industries. This is probably because by virtue of the Limitation Act 1980 the
period within which an action for breach of an obligation contained in a deed is 12
years,13 whereas for a ‘simple’ contract it is only six years.14 The longer period is clearly
an advantage in a contract where problems may not become apparent for a number of
years. The practice of ‘sealing’” a document is also still used, even though it is no longer
necessary even for a company. It may in some circumstances serve to make it clear that
the document is intended to be a ‘deed’. It does not in itself, however, make the
transactions concerned any more or less enforceable.

For contracts which are not made in the form of a deed, ‘consideration’ is generally
used as the test of enforceability, and it is to this that we now turn.

3.2 CONSIDERATION OR RELIANCE

The doctrine of consideration is one of the characteristics of classical English contract law.
This provides that no matter how much the parties to a ‘simple contract’ may wish it to be
legally enforceable, it will not be so unless it contains ‘consideration’. What does the word
mean in this context? It is important to note that it does not have its ordinary, everyday,
meaning. It is used in a technical sense. Essentially, it refers to what one party to an
agreement is giving, or promising, in exchange for what is being given or promised from
the other side. So, for example, in a contract where A is selling B 10 bags of grain for £100,
what is the consideration? A is transferring the ownership of the grain to B. In
consideration of this, B is paying £100. Or, to look at it the other way round: B is paying A
£100. In consideration for this, A is transferring to B the ownership of the grain. From this
example it will be seen that there is consideration on both sides of the agreement. It is this

10 Section 36A(5).
11 Ibid.

12 The only situation where a contract must be made by deed to have full effect is a lease of land for
more than three years: Law of Property Act 1925, ss 52, 54(2). Even here the lease will have some
effect in equity, and will be enforceable, provided it is in writing (Walsh v Lonsdale (1882) 21 Ch D
9), and subject to any intervening third party rights (for example, if the landlord sells the land).

13 Limitation Act 1980, s 8(1).
14 Ibid, s 5.
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mutuality which makes the agreement enforceable. If B simply agreed to pay A £100, or A
agreed to give B the grain, there would be no contract. The transaction would be a gift
and not legally enforceable.

The history of the development of this doctrine is a matter of controversy. Some
writers have argued that a study of the history of the English law of contract shows that
‘consideration” when first referred to by the judges meant simply a ‘reason” for enforcing
a promise.!® According to this view, such ‘reasons’ could be wide ranging. It was only in
the late 18th century at the earliest, 16 and probably not until the production of the first
contract textbooks in the second half of the 19th century,17 that the doctrine of
consideration came to be regarded as consisting of the fairly rigid set of rules which it is
now generally regarded as comprising. The approach here is to deal with the doctrine as
it currently appears to be, but to keep in mind that there are alternative tests of contract
enforceability. The main alternative is the concept of ‘reasonable reliance’. This will be
discussed more fully at the end of this chap’cer,18 but a brief outline will be given here, in
order to put the discussion of consideration in a proper perspective.

The concept of reliance as the basis for enforceability is that it is actions, and reliance
on those actions, that creates obligations, rather than an exchange of promises (as under
the classical doctrine of consideration). Thus, the window cleaner who, having checked
that you want your windows cleaning, then does the work, does so in reliance on the fact
that you will pay for what has been done. This is suggested to be a more accurate way of
analysing many contractual situations than in terms of the mutual exchanges of promises,
which forms the paradigmatic contract under the classical model.1? Once this principle is
accepted, it then opens the door to enforcing agreements where there is nothing that the
classical law would recognise as ‘consideration’, provided that there is ‘reasonable
reliance’. This is accepted to a greater or lesser extent by many common law
jurisdictions,20 but has only received limited support to date by the English courts —
though some recent decisions purportedly based on ‘consideration” can be argued to be
more accurately concerned with ‘reliance’.21

We will return towards the end of the chapter to consider further questions about the
theoretical basis of consideration,?? and whether it is developing in a way which may
perhaps have links to its historical origins. At that point it will also be worth looking more
generally at the question of whether consideration still retains its dominant position at the
heart of the English law of contract, or whether the growth in situations where promises
may be enforceable in the absence of consideration means that its role needs further re-
assessment. In the meantime, in the discussion of consideration in the following sections,
the tension between the classical theory and the more modern trends towards reliance-
based liability needs to be kept in mind, and will be highlighted at various points.

15 See, for example, Simpson, 1975a, Chapters IV-VII, and in particular p 321; Atiyah, 1986, Chapter
8. This is discussed in more detail below, at 3.13.1.

16 See, for example, Rann v Hughes (1778) 7 Term Rep 350n; 4 Bro PC 27.

17 For example, Anson’s Law of Contract, first published in 1879.

18 Below, 3.13.2.

19 See Chapter 1, 1.1.

20 For example, the United States, Australia, New Zealand and Canada — see below, 3.13.2.

21 For example, Williams v Roffey Bros & Nicholls (Contractors) Ltd [1991] 1 QB 1; [1990] 1 All ER 512 —
discussed below, at 3.7.8.

22 Below, 3.13.1.
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3.3 BENEFIT AND DETRIMENT

It is sometimes said that consideration requires benefit and detriment. The often-quoted,
but not particularly helpful, definition of consideration contained in Currie v Misa23 refers
to these elements:

A valuable consideration, in the sense of the law, may consist either in some, right, interest,
profit or benefit accruing to one party or some forbearance, detriment, loss or responsibility,
given, suffered or undertaken by the other.

In other words, what is provided by way of consideration should be a benefit to the
person receiving it, or a detriment to the person giving it. Sometimes, both are present.
For example, in the contract concerning the sale of grain discussed in the previous
section, B is suffering a detriment by paying the £100, and A is gaining a benefit. B is
gaining a benefit in receiving the grain, A is suffering a detriment by losing it. In many
cases, there will thus be both benefit and detriment involved, but it is not necessary that
this should be the case. Benefit to one party, or detriment to the other, will be enough.
Suppose that A agrees to transfer the grain, if B pays £100 to charity. In this case, B’s
consideration in paying the £100 is a detriment to B, but not a benefit to A. Nevertheless,
B’s act is good consideration, and there is a contract. In theory, it is enough that the
recipient of the consideration receives a benefit, without the giver suffering a detriment. It
is difficult, however, to think of practical examples of a situation of this kind, given that
the traditional rule is that consideration must move from the promisee.

3.4 MUTUAL PROMISES

The discussion so far has been in terms of acts constituting consideration. It is quite clear,
however, that a promise to act can in itself be consideration. Lord Dunedin, in Dunlop
Pneumatic Tyre Co Ltd v Selfridge & Co Ltd,?* for example, approved the following
statement from Pollock, 1902 (emphasis added):

An act or forbearance of the one party, or the promise thereof, is the price for which the
promise of the other is bought, and the promise thus given for value is enforceable.

Suppose, then, continuing the example used above, that on Monday, A promises that he
will deliver, and transfer the ownership of the grain to B on the following Friday; and B
promises, again on Monday, that when it is delivered she will pay £100. There is no doubt
that there is a contract as soon as these promises have been exchanged, so that if on
Tuesday B decides that she does not want the grain, she will be in breach. But, where is
the consideration? On each side, the giving of the promise is the consideration. A’s
promise to transfer the grain is consideration for B’s promise to pay for it, and vice versa.
The problem is that this does not fit easily with the idea of benefit and detriment. A’s
promise is only a benefit to B, and a detriment to A, if it is enforceable. But, it will only be
enforceable if it is a benefit or a detriment. The argument is circular, and cannot therefore
explain why promises are accepted as good consideration.?> There is no easy answer to
this paradox,2® but the undoubted acceptance by the courts of promises as good

23 (1875) LR 10 Ex 153,
24 [1915] AC79.
25 Cf Atiyah, 1986, p 191.

26 Though Treitel has suggested that an unenforceable promise may nevertheless constitute a benefit
or detriment — Treitel, 1976.
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consideration casts some doubt on whether benefit and detriment can truly be said to be
essential parts of the definition of consideration. It may be that the concept simply
requires the performance, or the promise to perform, some action which the other party
would like to be done. This approach ignores the actual or potential detriment.
Alternatively, if it is thought that the idea of benefit and detriment is too well established
to be discarded, the test must surely be restated so that consideration is provided where a
person performs an act which will be a detriment to him or a benefit to the other party, or
promises to perform such an act. On this analysis, benefit and detriment are not so much
essential elements of consideration, as necessary consequences of its performance.

3.5 CONSIDERATION NEED NOT BE ‘ADEQUATE’
BUT MUST BE “‘SUFFICIENT’

The view that the element of ‘mutuality” is the most important aspect of the doctrine of
consideration is perhaps supported by the fact that the courts will not generally inquire
into the ‘adequacy’ of consideration. “Adequacy” means the question of whether what is
provided by way of consideration corresponds in value to what it is being given for. This
is to be distinguished from the question of whether consideration is ‘sufficient’, in the
sense that what is being offered in exchange is recognised by the courts as being in law
capable of amounting to consideration. This issue is discussed further below.

Looking first, however, at the question of adequacy, the reluctance of the courts to
investigate this means, for example, that if I own a car valued at £20,000, and I agree to
sell it to you for £1, the courts will treat this a binding contract.2” Your agreement to pay
£1 provides sufficient consideration for my transfer of ownership of the car, even though
it is totally ‘inadequate” in terms of its relationship to the value of the car.

This aspect of consideration was confirmed in Thomas v Thomas.?8 The testator, Mr
Thomas, before his death, expressed a wish that his wife should have for the rest of her
life the house in which they had lived. After his death, his executors made an agreement
with Mrs Thomas to this effect, expressed to be ‘in consideration’ of the testator’s wishes.
There was also an obligation on Mrs Thomas to pay £1 per year, and to keep the house in
repair. It was argued that there was no contract here, because Mrs Thomas had provided
no sufficient consideration. The court took the view that the statement that the agreement
was ‘in consideration” of the testator’s wishes, was not using ‘consideration” in its
technical contractual sense, but expressing the motive for making the agreement. The
actual ‘consideration” was the payment of £1 and the agreement to keep the house in
repair. Either of these was clearly recognised as good consideration, even though the
payment of £1 could in no way be regarded as anything approaching a commercial rent
for the property.

This approach to the question of “adequacy’ may be seen as flowing from a ‘freedom
of contract’” approach. The parties are regarded as being entitled to make their agreement
in whatever form, and on whatever terms they wish. The fact that one of the parties
appears to be making a bad bargain is no reason for the court’s interference. They are
presumed to be able to look after themselves, and it is only if there is some evidence of

27 This assumes that there is no evidence of any improper behaviour on the part of the purchaser to
induce the sale at such a low price, such as misrepresentation (see Chapter 10), duress (see Chapter
12) or the exercise of ‘undue influence’ (see Chapter 13).

28 (1842)2 QB 851.
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impropriety that the court will inquire further.2? The mere fact that there is an apparent
imbalance, even a very large one, in the value of what is being exchanged under the
contract, will not in itself be the catalyst for such further inquiry. It might be thought that
with the decline of the dominance of ‘freedom of contract’ during the 20th century this
aspect of the doctrine of consideration might have also weakened, but there is no
evidence of this from the case law.30

3.5.1 Economic value

Turning to the question of the ‘sufficiency’ of consideration (that is, whether what is
offered is capable of amounting to consideration), in coming to its conclusion in Thomas v
Thomas, the court pointed out that consideration must be ‘something which is of some
value in the eye of the law’.31 This has generally been interpreted to mean that it must
have some economic value. Thus, the moral obligation which the executors might have
felt, or been under, to comply with the testator’s wishes would not have been sufficient.
An example of the application of this principle may perhaps be found in the case of White
v Bluett.32 A father promised not to enforce a promissory note (that is, a document
acknowledging a debt) against his son, provided that the son stopped complaining about
the distribution of his father’s property. It was held that this was not an enforceable
agreement, because the son had not provided any consideration. As Pollock CB
explained:33

The son had no right to complain, for the father might make what distribution of his
property he liked; and the son’s abstaining from what he had no right to do can be no
consideration.

The courts have not been consistent in this approach, however. In the American case of
Hamer v Sidway,34 a promise not to drink alcohol, smoke tobacco, or swear, was held to be
good consideration, and in Ward v Byham3 it was suggested that a promise to ensure that
a child was happy could be good consideration.

Even in cases which have a more obvious commercial context, the requirement of
economic value does not seem to have been applied very strictly. An example is Chappell v
Nest1¢.36 This case arose out of a ‘special offer” of a familiar kind, from Nestlé, under
which a person who sent in three wrappers from bars of their chocolate could buy a
record at a special price. For the purpose of the law of copyright, it was important to
decide whether the chocolate wrappers were part of the consideration in the contract to

29 See note 27, above. Campbell has argued that the fact that there appear to be exceptions to the basic
principle, in that adequacy will be relevant in raising suspicions of, for example, duress or undue
influence, means that this basic principle of classical theory is ‘metaphysical nonsense’: Campbell,
1996, p 44.

30 See, for example, Chappell & Co Ltd v Nestlé Co Ltd [1960] AC 87; [1959] 2 All ER 701, discussed
below, at para 3.5.1.

31 [1842]2 QB 851, at p 859 (per Patteson J).
32 (1853)23 L] Ex 36.

33 Ibid, p 37. If the son did actually comply with his father’s request, there is an argument that a
‘reliance’-based approach would allow the son to recover (subject only to the question of whether
this was a situation where there was an intention to create legal obligations — for which see Chapter
4).

34 (1891) 27 NE 256; 124 NY 538. This case may reflect the greater willingness of United States courts
to accept ‘reasonable reliance’ as a basis for contractual liability — see below, 3.13.2.

35 [1956] 2 Al ER 318.

36 [1960] AC 87; [1959] 2 All ER 701.
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buy the record. The House of Lords decided that they were, despite the fact that it was
established that they were thrown away by Nestlé, and were thus of no direct value to
them.

The only economic value in the wrappers that it is at all possible to discern is that they
represented sales of chocolate bars, which was obviously the point of Nestlé’s promotion.
This is, however, very indirect, particularly as there was no necessity for the person who
bought the chocolate to be the same as the person who sent the wrappers in. In contrast to
this decision, the House of Lords held in Lipkin Gorman v Karpnale Ltd% that gambling
chips, given in exchange for money by a gambling club to its customers, did not
constitute valuable consideration. The case concerned an attempt to recover £154,693 of
stolen money which had been received in good faith by the club from a member of the
club. If ‘good consideration” for the money had been given by the club, then the money
could not be recovered by the true owner. What the club had given for the money were
plastic chips which could be used for gambling, or to purchase refreshments in the club.
Any chips not lost or spent could be reconverted to cash. This was not regarded by the
House of Lords as providing consideration for the money, but simply as a mechanism for
enabling bets to be made without using cash. If the contract had been one for the
straightforward purchase of the chips then presumably the transfer of ownership of the
chips to the member would have been good consideration, since the club presumably
made such a contract when it bought the chips from the manufacturer or wholesaler. The
fact that the amount of money paid by the member far exceeded the intrinsic value of the
chips (that is, their value as pieces of coloured plastic, rather than as a means of
gambling), would have been irrelevant under the principle discussed above relating to
the adequacy of consideration. The conclusion that on the facts before the court the chips
themselves were not consideration must, therefore, be regarded as being governed by the
situation in which they were provided. The contractual relationship between the member
and the club is probably best analysed in the way suggested by Lord Goff, who took the
view that the transaction involved a unilateral contract under which the club issuing the
chips agreed to accept them as bets, or indeed, in payment for other services provided by
the club. The case should not be treated as giving any strong support to the view that
consideration must have some economic value.

An example of the lengths to which the courts will sometimes go to identify
consideration is De La Bere v Pearson.38 The plaintiff had written to a newspaper which
invited readers to write in for financial advice. Some of the readers’ letters, together with
the newspaper’s financial editor’s advice, were published. The plaintiff received and
followed negligently given advice which caused him loss. Since the tort of negligent
misstatement was at the time unrecognised, the plaintiff had to frame his action in
contract. But where was the consideration for the defendants” apparently gratuitous
advice? The purchase of the newspaper was one possibility, but there was no evidence
that this was done in order to receive advice. The only other possibility, which was
favoured by the court, was that the plaintiff, by submitting a letter, had provided free
copy which could be published. This was thought to be sufficient consideration for the
provision of the advice, which it would be implied should be given with due care. This is
a case which might well be considered to be dealt with by using ‘reasonable reliance’ as a
basis for liability. If it was reasonable in all the circumstances for the plaintiff to rely on the
defendant’s advice, and he did so to his detriment, he should be able to recover

37 [1992] 2 AC 548.
38 [1908] 1 KB 280.



80 The Modern Law of Contract

compensation.3? Such an approach would be more satisfactory than the technical
arguments about consideration in which the court was obliged to indulge in applying the
classical theory.

The sufficiency of consideration has recently been considered in a different context in
Edmonds v Lawson.*0 The Court of Appeal was considering whether there was a contract
between a pupil barrister and her chambers in relation to pupillage. The problem was to
identify what benefit the pupil would supply to her pupilmaster or to chambers during
the pupillage. The court noted that the pupil was not obliged to do anything which was
not conducive to her own professional development. Moreover, where work of real value
was done by the pupil, whether for the pupilmaster or anyone else, there was a
professional obligation to remunerate the pupil. This led the court to the conclusion that
there was no contract between the pupil and pupilmaster, because of lack of
consideration. They came to a different view, however, as to the relationship between the
pupil and her chambers. Chambers have an incentive to attract talented pupils who may
compete for tenancies (and thus further the development of the chambers). Even if they
do not remain at the chambers (for example, by moving to another set, or working in the
employed bar or overseas), there may be advantages in the relationships which will have
been established. The conclusion was that:41

On balance, we take the view that pupils such as the claimant provide consideration for the
offer made by chambers ... by agreeing to enter into the close, important and potentially
very productive relationship which pupillage involves.

The court was therefore prepared to accept the general benefits to chambers in the
operation of a pupillage system as being sufficient to amount to consideration in relation
to contracts with individual pupils, without defining with any precision the economic
value of such benefits.

As these cases illustrate, the requirement of ‘economic value’ is not particularly strict.
Indeed, in the overall pattern of decisions in this area, it is the case of White v Bluett (1853)
which looks increasingly out of line. The flexibility which the courts have adopted in this
area has led Treitel to refer to the concept of ‘invented consideration’.#2 This arises where
the courts ‘regard an act or forbearance as the consideration for a promise even though it
may not have been the object of the promisor to secure it’; or ‘regard the possibility of
some prejudice to the promisee as a detriment without regard to the question of whether
it has in fact been suffered’.#3 This analysis has been strongly criticised by Atiyah as an
artificial means of reconciling difficult decisions with ‘orthodox” doctrine on the nature of
consideration.#* He argues that if something is treated by the courts as consideration then
it is consideration, and that Treitel’s ‘invented” consideration is in the end the same thing
as ordinary consideration. If some cases do not, as a result, fit with orthodox doctrine,
then it is the doctrine which needs adjusting.4°

39 This, in effect, would now be likely to be the position under the tort of negligent misstatement —
discussed in Chapter 10, 10.3.4.

40 [2000] 2 WLR 1091.

41 Ibid, at p 1101.

42 See Treitel, 1976, and also 1999, p 67.
43  Ibid.

44 Atiyah, 1986, p 183.

45 Ibid. Atiyah, of course, argues for a broader concept of consideration anyway, as simply being a
‘reason’ for the enforcement of a promise or obligation. This is discussed further at 3.13.1.
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As we have seen, the issue of the ‘sufficiency’ of consideration looks to the type, or
characteristics, of the thing which has been done or promised, rather than to its value. In
addition to the requirement of economic value, which as we have seen is applied flexibly,
there are two other issues which must be considered here. The first is the question of so
called ‘past consideration’. The second is whether the performance of, or promise to
perform, an existing duty can ever amount to consideration.

3.6 PAST CONSIDERATION IS NO CONSIDERATION

Consideration must be given at the time of the contract or at some point after the contract
is made. It is not generally possible to use as consideration some act or forbearance which
has taken place prior to the contract. Suppose that I take pity on my poverty-stricken
niece, and give her my old car. If the following week she wins £10,000 on the football
pools, and says she will now give me £500 out of her winnings as payment for the car, is
that promise enforceable? English law says no, because I have provided no consideration
for it. My transfer of the car was undertaken and completed without any thought of
payment, and before my niece made her promise. This is “past consideration” and so
cannot be used to enforce an agreement. A case which applies this basic principle is
Roscorla v Thomas.6 The plaintiff had bought a horse from the defendant. The defendant
then promised that the horse was ‘sound and free from vice’, which turned out to be
untrue. The plaintiff was unable to sue on this promise, however, since he had provided
no consideration for it. The sale was already complete before the promise was made.

A more recent example of the same approach is Re McArdle.#” William McArdle left a
house to his sons and daughter. One of the sons was living in the house, and carried out
various improvements to it. He then got each of his siblings to sign a document agreeing
to contribute to the costs of the work. The document was worded in a way which read as
though work was to be done, and that when it was completed, the other members of the
family would make their contribution out of their share of William McArdle’s estate. If
that had been a true representation of the facts, then, of course, it would have constituted
a binding contract. But, as Jenkins L] pointed out:48

The true position was that, as the work had in fact all been done and nothing remained to
be done ... at all, the consideration was a wholly past consideration, and therefore the
beneficiaries” agreement for the repayment ... of the £488 out of the estate was nudum
pactum, a promise with no consideration to support it.

This being so, the agreements to pay were unenforceable.

3.6.1 The common law exceptions

The doctrine of past consideration is not an absolute one, however. The courts have
always recognised certain situations where a promise made subsequent to the
performance of an act may nevertheless be enforceable. The rules derived from various

46 (1842) 3 QB 234.
47 [1951] Ch 669; [1951] 1 All ER 905.
48 Ibid, p 678; p 910.
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cases have now been restated as a threefold test by the Privy Council in Pao On v Lau Yiu
Long.49 Lord Scarman, delivering the opinion of the Privy Council, recognised that:50

... an act done before the giving of a promise to make a payment or to confer some other
benefit can sometimes be consideration for the promise.

For the exception to apply, the following three conditions must be satisfied. First, the act
must have been done at the promisor’s request. This derives from the case of Lampleigh v
Braithwait,®! where the defendant had asked the plaintiff to seek a pardon for him, in
relation to a criminal offence which he had committed. After the plaintiff had made
considerable efforts to do this, the defendant promised him £100 for his trouble. It was
held that the promise was enforceable. Secondly, the parties must have understood that
the act was to be rewarded either by a payment or the conferment of some other benefit.
In Re Casey’s Patents,%2 the plaintiff had managed certain patents on behalf of the
defendants. They then promised him a one-third share in consideration of the work
which he had done. It was held that the plaintiff must always have assumed that his work
was to be paid for in some way. The defendants” promise was simply a crystallisation of
this reasonable expectation and was therefore enforceable.

Thirdly, the payment, or conferment of other benefits, must have been legally
enforceable had it been promised in advance. There is little that needs to be said about
this. It simply means that the usual requirements for a binding agreement must apply.

The effect of these tests is that consideration will be valid to support a later promise,
provided that all along there was an expectation of reward. It is very similar to the
situation where goods or services are provided without the exact price being specified. As
we have seen, the courts will enforce the payment of a reasonable sum for what has been
provided. That is, in effect, also what they are doing in situations falling within the three
tests outlined above. It is an example of the courts implementing what they see as having
been the intention of the parties, taking an approach based on third party objectivity.53

It can also be argued that the whole common law doctrine of ‘past consideration’
could be dealt with more simply, and with very similar results, by an overall principle of
‘reasonable reliance’. Thus, in Re McArdle, the son did the work before any promise was
made by his siblings. He did not, therefore, act in reliance on their promises. By contrast,
in Lampleigh v Braithwait and Re Casey’s Patents the work was done in reliance on a
promise or expectation of payment. The advantage of an analysis on these lines is that it
involves one general principle governing all situations, rather than stating a general rule
and then making it subject to exceptions. This is not, so far, however, the approach of the
English courts, which prefer to adhere to at least the form of classical theory.

3.6.2 Exceptions under statute

Two statutory exceptions to the rule that past consideration is no consideration should be
briefly noted. First, s 27 of the Bills of Exchange Act 1882 states that:

Valuable consideration for a bill [of exchange] may be constituted by (a) any consideration
sufficient to support a simple contract, (b) an antecedent debt or liability.

49 [1980] AC 614; [1979] 3 All ER 65.
50 Ibid, p 628; p 74.

51 (1615) Hob 105; 80 ER 255.

52 [1892] 1 Ch 104.

53 For which, see Chapter 2, at 2.3.1.
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The inclusion of (b) indicates that an existing debt, which is not generally good
consideration for a promise,54 can be so where it is owed by a person receiving the benefit
of a promise contained in a bill of exchange.

The second statutory exception is to be found in s 29(5) of the Limitation Act 1980
which provides that where a person liable or accountable for a debt>® acknowledges it the
right ‘shall be treated as having accrued on and not before the date of the
acknowledgment’. The acknowledgment must be in writing and signed by the person
making it.>® The relevance of this provision to the current discussion is that if the
acknowledgment is in the form of a promise,®” it will have the effect of extending the
limitation period for recovery of the debt, even though no fresh consideration has been
given. The statute is thus in effect allowing ‘past consideration” to support a new promise.

3.7 PERFORMANCE OF EXISTING DUTIES

Can the performance of, or the promise to perform, an act which the promisor is already
under a legal obligation to carry out, ever amount to consideration? Three possible types
of existing obligation may exist, and they need to be considered separately. These are first,
where the obligation which is alleged to constitute consideration is already imposed by a
separate public duty; secondly, where the same obligation already exists under a contract
with a third party; and, thirdly, where the same obligation already exists under a previous
contract with the same party by whom the promise is now being made.

3.7.1 Existing duty imposed by law: public policy

Where the promisee is doing something which is a duty imposed by some public
obligation, there is a reluctance to allow this to be used as the basis of a contract. It would
clearly be contrary to public policy if, for example, an official with the duty to issue
licences to market traders was allowed to make enforceable agreements under which the
official received personal payment for issuing such a licence. The possibilities for
corruption are obvious. It would be equally unacceptable for the householder whose
house is on fire to be bound by a promise of payment in return for putting out the fire
made to a member of the fire brigade. The difficulty is in discerning whether the refusal
to enforce such a contract is on the basis that it is vitiated as being contrary to public
policy,®8 or because the consideration which has been provided is not valid. The case law
provides no clear answer. The starting point is Collins v Godefroy.5” In this case, a promise
had been made to pay a witness, who was under an order to attend the court, six guineas
for his trouble. It was held that this promise was unenforceable, because there was no
consideration for it. This seems to have been on the basis that the duty to attend was ‘a
duty imposed by law’.

In cases where the possibilities for extortion are less obvious, there has been a greater
willingness to regard performance of an existing non-contractual legal duty as being good
consideration, though it must be said that the clearest statements to that effect have come

54 See, eg, Roger v Comptoir d’Escompte de Paris (1869) LR 2 CP 393.

55 Or other ‘liquidated pecuniary claim’.

56 Limitation Act 1980, s 30(1).

57 It need not be so: Surrendra Overseas Ltd v Government of Sri Lanka [1977] 1 WLR 565, at p 575.
58 This is discussed further in Chapter 16.

59 (1831) 1B & Ald 950; 120 ER 241.
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from one judge, that is, Lord Denning. In Ward v Byham,®0 the duty was that of a mother
to look after her illegitimate child. The father promised to make payments, provided that
the child was well looked after, and happy, and was allowed to decide with whom she
should live. Only the looking after of the child could involve the provision of things of
‘economic value’ sufficient to amount to consideration. But, the mother was already
obliged to do this. Lord Denning had no doubt that this could, nevertheless, be good
consideration:61

I have always thought that a promise to perform an existing duty, or the performance of it,
should be regarded as good consideration, because it is a benefit to the person to whom it is
given.

The other two members of the Court of Appeal were not as explicit as Lord Denning, and
seem to have regarded the whole package of what the father asked for as amounting to
good consideration. This clearly went beyond the mother’s existing obligation, but, as has
been pointed out,%2 did not involve anything of economic value. So, on either basis, the
decision raises difficulties as regards consideration. Lord Denning returned to the same
point in Williams v Williams,%3 which concerned a promise by a husband to make regular
payments to his wife, who had deserted him, in return for her promise to maintain herself
‘out of the said weekly sum or otherwise’. The question arose as to whether this provided
any consideration for the husband’s promise, since a wife in desertion had no claim on
her husband for maintenance, and was in any case bound to support herself. Once again,
Lord Denning commented:64

... a promise to perform an existing duty is, I think, sufficient consideration to support a
promise, so long as there is nothing in the transaction which is contrary to the public
interest.

Once again, the other members of the Court of Appeal managed to find in the wife’s
favour without such an explicit statement. What this quote from Lord Denning makes
clear, however, is that he regards the rule against using an existing non-contractual duty
as consideration as being based on the requirements of the public interest, which would
arise in the examples using government officials of one kind or another. Where this
element is not present, however, he is saying that an existing duty of this kind can
provide good consideration.

The law on this issue remains uncertain but, in view of the position in relation to
duties owed to third parties, and recent developments in relation to duties already owed
under a contract with the promisor (that is, in the case of Williams v Roffey),% it seems
likely that Lord Denning’s approach would be followed. There does not seem to be any
general hostility in English law to the argument that an existing duty can provide good
consideration. In other words, performance of, or the promise to perform, an existing
‘public’ duty imposed by law can be good consideration, provided that there is no conflict
with the public interest.66

60 [1956]2 All ER 318.

61 Ibid, p 319.

62 Above, 3.5.1.

63 [1957]1 All ER 305.

64 Ibid, p 307.

65 [1991]11 QB 1;[1990] 1 All ER 512 — discussed below, at 3.7.8.

66 This is an area in which a ‘reliance’-based approach might not provide any more straightforward

answers. It would still be necessary to exclude situations where public policy suggests that
pafzments should not be enforceable. In other situations where there is a ‘duty’, the question would
still arise as to whether the claimant’s actions were undertaken in reliance on the defendant’s
promise, or simply because they were under a duty. This would be a question of fact, however,
rather than law.
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3.7.2 Public duty: exceeding the duty

Whatever the correct answer to the above situation, it is clear that if what is promised or
done goes beyond the existing duty imposed by law, then it can be regarded as good
consideration. This applies whatever the nature of the duty, so that even as regards public
officials, consideration may be provided by exceeding their statutory or other legal
obligations. The point was confirmed in Glasbrook Bros v Glamorgan CC.67 In the course of
a strike at a coal mine, the owners of the mine were concerned that certain workers who
had the obligation of keeping the mines safe and in good repair should not be prevented
from carrying out their duties. They sought the assistance of the police in this. The police
suggested the provision of a mobile group, but the owners insisted that the officers
should be billeted on the premises. For this, the owners promised to pay. Subsequently,
however, they tried to deny any obligation to pay, claiming that the police were doing no
more than fulfilling their legal obligation to keep the peace. It was held by the House of
Lords that the provision of the force billeted on the premises went beyond what the police
were obliged to do. Viscount Cave LC accepted that if the police were simply taking the
steps which they considered necessary to keep the peace, etc, members of the public, who
already pay for these police services through taxation, could not be made to pay again.
Nevertheless, if, at the request of a member of the public, the police provided services
which went beyond what they (the police) reasonably considered necessary, this could
provide good consideration for a promise of payment.

This rule is now generally accepted, so that wherever the performance of an act goes
beyond the performer’s public duty it will be capable of providing consideration for a
promise.

In relation to the police, however, the position is now dealt with largely by statute.
Section 25(1) of the Police Act 1996 states that:

The chief officer of a police force may provide, at the request of any person, special police
services at any premises or in any locality in the police area for which the force is
maintained, subject to the payment to the police authority of charges on such scales as may
be determined by that authority.

In Harris v Sheffield Utd FC,68 which concerned the provision of policing for football
matches, the court confirmed the approach taken in Glasbrook. Moreover, in applying the
predecessor to s 25 of the Police Act 1996,9 the Court of Appeal held that if a football club
decided to hold matches and requested a police presence, such presence could constitute
‘special police services” even though it did not go beyond what the police felt was
necessary to maintain the peace. A ‘request’ for a police presence could be implied if
police attendance was necessary to enable the club to conduct its matches safely. The
football club was therefore held liable to pay for the services provided. It seems, therefore,
that the holding of an ‘event’ to which the public are invited, but which cannot safely be
allowed to go ahead without a police presence, will lay the organisers open to paying for
‘special services’. To that extent, the position has gone beyond that which applied in
Glasbrook, in that under the statute the police can receive payment even though they are

67 [1925] AC 270.
68 [1987]2 All ER 838.
69 Thatis, s 15 of the Police Act 1964, which used the same wording as s 25 of the 1996 Act.
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only doing what they feel is necessary to keep the peace. The Court of Appeal’s decision
in Harris clearly applies to sporting events and entertainments. It is unclear whether it
could apply to political rallies or demonstrations, though Balcombe L] stated that in his
view political events fell into a different category:70

I do not accept that the cases are in pari materia and I do not consider that dismissal of this
appeal poses any threat to the political freedoms which the citizen of this country enjoys.

Nevertheless, the effect of the interpretation of the statutory provisions adopted in Harris
means that in certain circumstances the police can receive payment for doing no more
than carrying out their duty to maintain public order.

3.7.3 Existing contractual duty owed to third party

If a person is already bound to perform a particular act under a contract, can the
performance of, or promise to perform, this act amount to good consideration for a
contract with someone else? Suppose that A is contractually bound to deliver 5,000
widgets to B by 1 June. B is to use these widgets in producing items which he has
contracted to supply to C. C therefore has an interest in A performing the contract for
delivery to B on time, and promises A £5,000 if the goods are delivered by 1 June. Can A
enforce this payment by C if the goods are delivered to B on the date required? Perhaps
somewhat surprisingly, the courts have given a clear positive answer to this question. In
other words, they have been quite happy to accept that doing something which forms
part, or indeed the whole, of the consideration in one contract can perfectly well also be
consideration in another contract.

The starting point is the case of Shadwell v Shadwell.”! An uncle promised his nephew,
who was about to get married, the sum of £150 a year until the nephew’s annual income
as a barrister reached 600 guineas. The uncle paid 12 instalments on this basis, but then he
died, and the payments ceased. The nephew sued the uncle’s estate for the outstanding
instalments, to which the defence was raised that the nephew had provided no
consideration. The nephew put forward his going through with the marriage as
consideration. At the time, a promise to marry was as between the parties a legally
enforceable contract.”2 Nevertheless, the majority of the court had no doubt that
performance of this contract could be used as consideration for the uncle’s promise, on
the basis that that promise was in effect an inducement to the nephew to go through with
the marriage. Erle CJ recognised that there was some delicacy involved in categorising the
nephew’s marriage to the woman of his choice as a ‘detriment’ to him, but nevertheless
considered that in financial terms it might well be. He put the issue in these terms:”3

... do these facts shew a loss sustained by the plaintiff at his uncle’s request? When I answer
this in the affirmative, I am aware that a man’s marriage with the woman of his choice is in
one sense a boon, and in that sense the reverse of a loss: yet, as between the plaintiff and the
party promising to supply an income to support the marriage, it may well be also a loss.
The plaintiff may have made a most material change in his position, and induced the object
of his affection to do the same, and may have incurred pecuniary liabilities resulting in
embarrassments which would be in every sense a loss if the income which had been
promised should be withheld.

70 [1987]2 All ER 838, at p 850.

71 (1860) 9 CBNS 159; 142 ER 62.

72 This is no longer the case as a result of the Law Reform (Miscellaneous Provisions) Act 1970, s 1.
73 (1860) 9 CBNS 159, at p 173; 142 ER 62, at p 68.



Chapter 3: Tests of Enforceability 87

Moreover, a marriage, while primarily affecting the parties to it, ‘may be an object of
interest to a near relative, and in that sense a benefit to him’. Thus, not only was going
through with the marriage a ‘detriment’ to the nephew, it was also a ‘benefit’ to his uncle.
On this basis, there was no doubt that it could constitute good consideration for the
promise to pay the annuity.

The dissenting judge in Shadwell, Byles ], was not convinced that the uncle’s promise
was made on the basis that it was in return for the nephew’s getting married. There is
some force in this view of the facts,’4 and a possible construction of the case is that the
majority of the court was ‘inventing” consideration, because it felt that the nephew had
relied on his uncle’s promise. If the nephew had organised his affairs on the basis that he
would continue to receive the payment — a reliance reinforced by the fact that payments
had been made regularly over 12 years — then it would be unfair to withdraw it.”> Such
an analysis is relevant to the general issue of ‘reliance” as an alternative to consideration,
as discussed at the end of this chapter. It is, however, the majority view in Shadwell v
Shadwell that has been accepted by later courts, and the case is therefore taken as
authority for the proposition that performance of a contractual obligation owed to a third
party can be good consideration to found a contract with another promisor.

3.7.4 Duty to third party: commercial application

The approach taken in Shadwell v Shadwell was subsequently applied in a commercial
context in Scotson v Pegg,”® where it was held that the delivery of a cargo of coal to the
defendant constituted good consideration, even though the plaintiff was already
contractually bound to a third party to make such delivery. It was more recently accepted
as good law in New Zealand Shipping Company Ltd v Satterthwaite (The Eurymedon).””
Goods were being carried on a ship. The carriers contracted with a firm of stevedores to
unload the ship. The consignees of the goods were taken to have promised the stevedores
the benefit of an exclusion clause contained in the contract of carriage, if the stevedores
unloaded the goods. The Privy Council viewed the stevedores” performance of their

unloading contract as being good consideration for this promise. As Lord Wilberforce
said:”8

An agreement to do an act which the promisor is under an existing obligation to a third
party to do, may quite well amount to consideration and does so in the present case: the
promisee obtains the benefit of a direct obligation which he can enforce.

3.7.5 Performance or promise?

In all three cases so far considered, it has been performance of the existing obligation which
has constituted the consideration. Can a promise to perform an existing obligation also
amount to consideration? Take the example used at the start of this section, where A is
bound to deliver goods to B on 1 June, and C promises A £5,000 if he does so. We have
seen that, if A does deliver by the specified date, he will, on the basis of Shadwell v
Shadwell and Scotson v Pegq, be able to recover the promised £5,000 from C. What if,

74 Which appears to have been accepted by Salmon LJ in Jones v Padavatton [1969] 2 All ER 616, at
p 621.

75 See the comments of Collins, 1997, at pp 61 and 76.
76 (1861) 6 H & N 295.

77 [1975] AC 154;[1974] 1 Al ER 1015.

78 Ibid, at p 168; p 1021.
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however, A also promises to C that he will deliver by 1 June? In other words, the contract,
instead of being unilateral (‘if you deliver to B by 1 June I will pay you £5,000") becomes
bilateral? A promises to deliver by June 1; C promises £5,000. Is A’s promise to perform in
a way to which he is already committed by his contract with B, sufficient consideration
for C’s promise, so that, if A fails to deliver on time C, as well as B, may sue A? The
reference by Lord Reid in the quotation given above to ‘an agreement to do an act’ would
suggest that a promise is sufficient, though the facts of The Eurymedon itself clearly
involved a unilateral contract (‘if you unload the goods, we promise you the benefit of the
exclusion clause’). The issue was, however, addressed more directly by the Privy Council
in Pao On v Lau Yiu Long,”® where it was held that such a promise could be good
consideration. Citing The Eurymedon, Lord Scarman simply stated:80

Their Lordships do not doubt that a promise to perform, or the performance of, a pre-
existing contractual obligation to a third party can be valid consideration.

Given the general approach to consideration, under which promises themselves can be
good consideration, this decision is entirely consistent. The law on this point is, therefore,
straightforward and simple. The fact that what is promised or performed is something
which the promisor is already committed to do under a contract with someone else is
irrelevant. Provided it has the other characteristics of valid consideration, it will be
sufficient to make the new agreement enforceable.

3.7.6 Existing duty to the same promisor

The issue of whether performance of an existing duty owed to the same promisor can be
good consideration is the most difficult one in this area. If there is a contract between A
and B, and A then promises B additional money for the performance of the same contract,
is this promise binding? It would seem that the general answer should be ‘no’. It is
normally considered that once a contract is made, its terms are fixed. Any variation, to be
binding, must be mutual, in the sense of both sides offering something additional. If the
promise is simply to carry out exactly the same performance for extra money, it is totally
one sided. It would amount to a rewriting of the contract, and so should be
unenforceable.81

This approach was, until recently, taken to represent English law on this point. The
authority was said to be the case of Stilk v Myrick.82 The dispute in this case arose out of a
contract between the crew of a ship and its owners. The crew had been employed to sail
the ship from London to the Baltic and back. Part way through the voyage some of the
crew deserted. The captain promised that if the rest of the crew sailed the ship back
without the missing crew, the wages of the deserters would be divided among those who
remained. When the ship returned to London, the owners refused to honour this promise.
It was held that the sailors could not recover. The basis for the decision in Stilk v Myrick is
not without controversy, not least because of the fact that it was reported in two rather
different ways in the two published reports (that is, Campbell and Espinasse).83 There
was, for example, some suggestion that this decision was based on public policy, in that

79 [1980] AC 614; [1979] 3 All ER 65.
80 1Ibid, p 632;p 76.

81 This illustrates the difficulty which the classical doctrine of consideration has in dealing with
relational contracts, where the modification of obligations may well be necessary and expected: see
Chapter 1, 1.3.

82 (1809) 2 Camp 317; 170 ER 1168; 6 Esp 129; 170 ER 851.
83 See, for example: Luther, 1999; Gilmore, 1974, pp 22-28.
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there was a risk in this type of situation of the crew ‘blackmailing’ the captain into
promising extra wages to avoid being stranded. This had been the approach taken in the
earlier, similar, case of Harris v Watson.84 This issue, and the alternative views of Stilk v
Muyrick, is one to which we shall need to return later. For the moment, however, we will
deal with the case in the way in which it has been traditionally treated as part of the
‘classical” law of contract. This view of it has been based on the judgment of Lord
Ellenborough, as reported by Campbell. He seemed to base his decision on the lack of
consideration, rather than the public policy. The remaining crew were only promising to
do what they were already obliged to do under their existing contract, and this could not
be good consideration. The desertion of part of the crew was just part of the normal
hazards of the voyage. Campbell’s report records Lord Ellenborough’s views in the
following way:85

There was no consideration for the ulterior pay promised to the mariners who remained
with the ship. Before they sailed from London, they had undertaken to do all that they
could under all the emergencies of the voyage. They had sold all their services till the
voyage should be completed ... the desertion of a part of the crew is to be considered an
emergency of the voyage as much as their death; and those who remain are bound by the
terms of their original contract to exert themselves to the utmost to bring the ship in safely
to her destined port.

It might have been otherwise if they had not contracted for the whole voyage, and had
been free to leave at the time of the desertion, or if the captain had ‘capriciously’
dismissed part of the crew (rather than some sailors having deserted). Such circumstances
would fall outside the normal hazards of the voyage. Thus, in either of these cases, the
remaining crew might not have been compelled by the original contract to proceed with
the voyage, and would therefore have provided good consideration by agreeing to do so.
On the facts which had actually occurred, however, they had not provided any
consideration for the promise of extra money, and so could not recover it.

3.7.7 Going beyond the existing duty

It is implicit in Stilk v Myrick that if the crew had gone beyond their existing duty, then
they would have provided good consideration. In addition to the examples given by Lord
Ellenborough, the decision in Hartley v Ponsonby8® suggests that a certain level of
desertion may in fact give rise to a situation falling outside the normal hazards of the
voyage. In this case, a ship which had started out with a crew of 36 had, at the time that
the relevant promise was made to the plaintiff, only 19 left, of whom only four or five
were able seamen. In this situation, it was held that the voyage had become so dangerous
that it was unreasonable to require the crew to continue. In effect (though the decision
does not use this terminology), the original contract with the plaintiff had been
‘frustrated’,87 and therefore a fresh contract on the revised (more favourable) terms could
be created. The performance of, or promise to perform, actions which are inside an
existing duty cannot, however, amount to consideration.

84 (1791) Peake 102.

85 (1809) 2 Camp 317, at p 319; 170 ER 1168, at p 1169.

86 (1857)7E & B 872.

87 The doctrine of frustration is fully discussed in Chapter 17.
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3.7.8 A re-consideration: Williams v Roffey®?

The true basis for the decision in Stilk v Myrick is not without dispute, not least because of
the differences noted above between the two published reports.89 Nevertheless, the
analysis outlined above (based mainly on Campbell’s report) has been accepted and
applied, almost without question, in many cases.?? In 1990, however, a decision of the
Court of Appeal cast some doubt on its scope, and continued validity. The case was
Williams v Roffey Bros & Nicholls (Contractors) Ltd,’! which was concerned with a contract
to refurbish a block of flats. The defendants were the main contractors for this work, and
had engaged the plaintiffs as sub-contractors to carry out carpentry work. The agreed
price for this was £20,000. Part way through the contract, the plaintiffs got into financial
difficulties, at least in part because the contract price for the carpentry work was too low.
The defendants were worried that the plaintiffs would not complete the work on time, or
would stop work altogether. There was a penalty clause in the main contract under which
the defendants would have been liable in the event of late completion. The defendants
therefore promised to pay the plaintiffs a further £10,300, at a rate of £575 for each flat
completed. On this basis, the plaintiffs continued to work on the flats, and completed a
further eight. Because, at this stage, it seemed that the defendants were going to default
on their promise of additional payments, the plaintiffs then ceased work, and
subsequently sued for the additional sums in relation to the eight completed flats. The
county court judge found for the plaintiffs, and the defendants appealed. The main issue
before the Court of Appeal was whether there was any consideration for the promise to
make the additional payments.

The defendants argued that since the plaintiffs in completing, or promising to
complete, the work on the flats, were only doing something they were already bound to
do under the existing contract with the defendants, they provided no new consideration.

In considering these arguments, Glidewell L] first outlined the benefits (as identified
by counsel for the defendants) that accrued to the defendants from the plaintiffs’
continuation with the contract. These were:%2

... (i) seeking to ensure that the plaintiff continued work and did not stop in breach of the
sub-contract; (ii) avoiding the penalty for delay; and (iii) avoiding the trouble and expense
of engaging other people to complete the carpentry work.

In the view of Glidewell L] and the rest of the Court of Appeal, this was enough to
support the defendant’s promise to make the additional payments. In reaching this
conclusion, all members of the court were at pains to stress that they were not suggesting
that the principle in Stilk v Myrick was wrong, but that the present case could be
distinguished from: it.

88 [1991]1 QB 1;[1990] 1 All ER 512.
89 See, for example: Luther, 1999; Gilmore, 1974, pp 22-28.

90 For example, North Ocean Shipping Co Ltd v Hyundai Construction Co [1979] QB 705; [1978] 3 All ER
1170; Atlas Express v Kafco [1989] QB 833; [1989] 1 All ER 641.

91 [1991]1QB1;[1990] 1 All ER 512.
92 1Ibid, p 11; p 518.
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3.7.9 Williams v Roffey: effect on Stilk v Myrick®?

The basis on which the court distinguished Williams v Roffey from Stilk v Myrick is not
wholly clear from the judgments. Similar benefits to those identified could be said to have
been present in Stilk v Myrick. For example, as a result of his promise, the captain did not
have to seek replacement crew, avoided delays, and made sure the existing crew
continued to work.?* The main reason for distinguishing Stilk v Myrick seems in fact to
have been related to the alternative, public policy, basis for the decision mentioned above.
In other words, the court regarded it as significant that there was in Williams v Roffey no
question of improper pressure having been put on the defendants. Indeed, it was they
who suggested the increased payments.

The result is that the position as regards duties owed to the promisor is closely
assimilated to the position in relation to duties owed to third parties. Thus, Glidewell L]
summarised the current state of the law as follows:?>

... (i) if A has entered into a contract with B to do work for, or to supply goods or services to,
B in return for payment by B; and (ii) at some stage before A has completely performed his
obligations under the contract B has reason to doubt whether A will, or will be able to,
complete his side of the bargain; and (iii) B thereupon promises A an additional payment in
return for A’s promise to perform his contractual obligations on time; and (iv) as a result of
giving his promise B obtains in practice a benefit, or obviates a disbenefit; then (vi) the
benefit to B is capable of being consideration for B’s promise, so that the promise will be
legally binding.

Williams v Roffey is clearly very significant as regards defining the limits of valid
consideration, and undoubtedly has the effect of widening those limits. Promises to
perform existing obligations can now amount to consideration, even between contracting
parties. Nevertheless, within these wider limits, consideration must still be found, as
Russell L] makes clear:96

Consideration there must ... be but in my judgment the courts nowadays should be more
ready to find its existence so as to reflect the intention of the parties to the contract where
the bargaining powers are not unequal and where the finding of consideration reflects the
true intention of the parties.

This statement indicates the fact that despite the extensive intervention by Parliament to
control various aspects of the contractual relationship in particular situations, where the
courts are concerned with a business transaction between parties who are more or less
equal, they still adhere to the classical principles of freedom of contract. The starting point
is to decide what the parties have agreed, and what their intentions were. Once these
have been identified the courts will as far as possible give effect to them, unless there is a
good reason for taking another approach. In Williams v Roffey the courts were faced with
what appeared to be a clear arrangement entered into voluntarily, and which in the end
has the potential to be for the benefit of both parties. In such a situation arguments taking
a narrow view of scope of the doctrine of consideration, which might allow one party to
escape the effects of a promise, freely given, from which it had gained some advantage
were inappropriate and unnecessary.

93 For further discussion of the potential implications of Williams v Roffey, see Halson, 1990; Hird and
Blair, 1996.

94 See also Lee v GEC Plessey Telecommunications [1993] IRLR 383, discussed below.
95 [1991]1QB1, p 16;[1990] 1 Al ER 512, p 521.
96 Ibid, p 18; p 524.
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The approach taken in Williams v Roffey has subsequently been applied in two first
instance decisions concerning commercial contracts — that is, Anangel Atlas Compania
Naviera SA v Ishikawajima-Harima Heavy Industries Co Ltd (No 2),°7 and Simon Container
Machinery Ltd v Emba Machinery AB.%8 In both cases, the avoidance of the other party
withdrawing from a contract was held to be sufficient ‘practical benefit’ to provide
consideration for a new promise designed to keep them ‘on board’. In Lee v GEC Plessey
Telecommunications,”® Williams v Roffey was cited as supporting the view that in the context
of a contract of employment, the employees provide sufficient consideration for an award
of enhanced pay or redundancy terms by continuing to work under the contract. The
abandoning by the employee of any argument that the pay should be even higher or the
terms even more favourable means that ‘the employer has secured a benefit and avoided
a detriment’.100 If this is taken at its face value, then it clearly consigns Stilk v Myrick to
history. The seamen in accepting the offer of additional money and not continuing to
bargain for more would be providing sufficient benefit to the employer and suffering
sufficient detriment themselves to amount to consideration for the Master’s promise.

Another response to Williams v Roffey and the subsequent cases is to suggest that,
despite the fact that the decisions are put in the language of consideration, they are in fact
examples of the courts basing contractual liability on reasonable reliance. In other words,
the carpenters in Williams v Roffey had relied on the promise of extra money in completing
the flats, and it was therefore right (in the absence of any suggestion of impropriety on
their party in extracting the promise) that they should be able to recover this. The
application of this principle to Stilk v Myrick would also lead to the seamen being able to
recover, on the basis that their continued crewing of the ship was based on the promise of
extra payment. The questions then become ones of fact — was any improper pressure
applied? was there in fact any reliance?10! — which are likely to be easier to determine
than technical arguments based on what precisely constitutes consideration.

3.7.10 Limitation on Williams v Roffey

One limitation on the effect of the decision in Williams v Roffey was made clear by the
Court of Appeal in Re Selectmove.102 The case concerned an assertion by a company that it
had made a binding contract with the Inland Revenue under which it could, effectively,
pay off its tax liabilities by instalments. The Inland Revenue argued that this agreement
was not binding on them, because the company provided no consideration for the
agreement to accept instalments: it was only promising to do something (paying its debts)
which it was already obliged to do. The Court of Appeal, while deciding the case in
favour of the Inland Revenue on another point, considered whether Williams v Roffey
could apply in this situation. The company argued that the arrangement was to the
Inland Revenue’s ‘practical benefit’, because it meant that the company could stay in
business, and therefore be more likely to meet its debts. The Court of Appeal, however,

97 [1990] 2 Lloyd’s Rep 526.
98 [1998] 2 Lloyd’s Rep 429.
99 [1993] IRLR 383.

100 Ibid, p 389.

101 In other words, could it be shown that as a matter of fact the sailors did not rely on the promise,
but would have continued to work in any case?

102 [1995] 2 All ER 534; [1995] 1 WLR 474.
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felt that this would be the case in relation to any agreement to pay by instalments.193 To
treat this as providing consideration would be in direct conflict with the leading House of
Lords” decision on part payment of debts, that is, Foakes v Beer,10% which had not even
been cited in Williams v Roffey. The effect of Foakes v Beer is that promises relating to the
payment of existing debts have to be treated as a separate category from promises
concerned with other types of existing contractual obligation. In general a promise to pay
a debt in instalments after the due date (or the payment on the due date of less than was
owed) will not amount to consideration for any promise by the creditor (such as to accept
such method of payment, or to remit the whole debt where only partial payment was
tendered). The reversing of the decision in Foakes v Beer was a matter for the House of
Lords, or Parliament, and could not be undertaken by the Court of Appeal.

The current position is, therefore, that in relation to a promise to supply goods or
services, a renewed promise to perform an existing obligation can be good consideration
if the other party will receive a “practical benefit’, but that in relation to debts, a promise
to make payment will only be consideration if accompanied by some additional benefit,
such as payment early or, perhaps, in a different place.10

3.8 CONSIDERATION AND THE VARIATION OF CONTRACTS

The above discussion leads conveniently into a review of the more general issue of the
way in which the doctrine of consideration affects the freedom of parties to vary the
obligations under a contract which they have entered into. This is an area where classical
theory has considerable difficulty in coping with the relational aspect of many
contracts.106

3.8.1 Need for accord and satisfaction

We have already referred to the general principle under classical theory that for a contract
to be altered there must be consideration. To use the language often adopted by the
courts, ‘accord and satisfaction” must be present: ‘accord” meaning agreement, and
‘satisfaction’ essentially consideration. The approach taken in Stilk v Myrick,107 as
redefined in Williams v Roffey,108 fits into this general principle. The same approach
applies where a contract is brought to an end by mutual agreement. As long as there are
outstanding obligations on both sides of the contract, the agreement to terminate will be
binding. The foregoing of the existing rights under the contract will amount to good
consideration for the promise to release the other party from his or her obligation.

103 If a ‘reliance” analysis were adopted, the question would be whether the company had altered its
position, to its potential detriment, in reliance on the Inland Revenue’s promise. It is not clear on
the facts that it had done so, and so the result under this analysis might be the same as that
achieved by using ‘consideration’.

104 (1884) 9 App Cas 605. This case is discussed in detail below, at 3.11.1.

105 Note that this restriction does not seem to have been accepted in Australia where, in Musumeci v
Winadell Pty Ltd (1994) 34 NSWLR 723 Santow ], while noting Re Selectmove applied the Williams v
Roffey approach to a promise to accept a reduction in the rent payable on a lease.

106 See Chapter 1, 1.3.
107 (1809) 2 Camp 317; 170 ER 1168; 6 Esp 129; 170 ER 851.
108 [1991]1 QB 1; [1990] 1 All ER 512.
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3.8.2 The concept of “‘waiver’

Over the years, however, this approach, though still applied where appropriate, has often
been found in practice to be too restrictive. Why should parties who are on an equal
footing, and who wish to vary obligations under an existing contract, not be allowed to
do so, without worrying about the technicality of ‘consideration’? Various concepts have
been used to allow more flexibility, and to give some force to agreed variations, even
where these are not supported by consideration.109 One such is the concept of ‘waiver’.
Under this principle, a person who ‘waives’ (that is, promises not to enforce) certain
rights under a contract for a period of time, may be stopped from later insisting on
performance in accordance with the letter of the contract. So, in Hartley v Hymans, 110 a
seller requested to be allowed to make late delivery, and the buyer agreed to this. When
the seller delivered, the buyer refused to accept. It was held that the seller was entitled to
recover damages, despite the fact that delivery was outside the terms of the contract, and
that the buyer’s promise to accept late delivery was unsupported by consideration. The
buyer had waived the right to insist on delivery at a particular time, and could not go
back on that.

Waiver was used by the common law courts, but was then taken over by the chancery
courts, and is now almost exclusively an equitable concept. It is important to note that
waiver may not be permanent in its effect. The person waiving the rights may do so for a
fixed period of time, or may be able to revive the original right by giving notice. The latter
was the case in Charles Rickards Ltd v Oppenheim.111 The contract here was for the building
of a car body to fit a Rolls Royce chassis. The suppliers promised the buyer that they
could fulfil the contract in ‘six or, at the most, seven months’. The precise specification of
the work to be done was agreed on 20 August 1947. The latest time for delivery, according
to the suppliers” promise, was therefore 20 March 1948. The suppliers failed to meet this
deadline, which was held to be a term of the original contract. The buyer, however, did
not sue for breach of contract as soon as the date had passed, but continued to seek
delivery. This was regarded as the buyer’s having waived the right to delivery at a
particular time.

Although there was continued delay, the buyer would not have been able to refuse
delivery if the car had been finished in April, May or June 1948. By the end of June,
however, the buyer’s patience ran out, and on 29 June 1948 he told the suppliers that
unless the car was delivered by 25 July 1948 he would not accept it. The car was not in
fact finished until 18 October 1948. The suppliers then sued for non-acceptance, on the
basis of the buyer’s waiver of the original term specifying a date for delivery. The Court
of Appeal, however, did not accept that such a waiver was permanent in its effect. As
Lord Denning put it:112

It would be most unreasonable if, having been lenient and having waived the initial
expressed time, [the buyer] should thereby have prevented himself from ever thereafter
insisting on reasonably quick delivery. In my judgment, he was entitled to give a reasonable
notice making time of the essence of the matter.

On the facts, the notice of four weeks given on 29 June 1948 was reasonable, and once it
had expired, the buyer — having waited many months for his car — was entitled to cancel

109 This, it may be suggested, illustrates the weakness of the classical doctrine of consideration: the
more the exceptions mount, the less it can really be said to provide a coherent governing principle.

110 [1920] 3 KB 475.
111 [1950] 1 KB 616; [1950] 1 All ER 420.
112 Ibid, p 624; p 423.
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the contract. A waiver of rights will, therefore, generally be capable of withdrawal on the
giving of reasonable notice.

Looked at in this way, the concept of equitable waiver has clear links with the
common law concept of estoppel. This is the rule, whereby if A, a party to an action, has
made a statement of fact on which the other party, B, has relied, A will not be allowed to
deny that the original statement was untrue.113 This rule only applies to statements of
existing fact, however. In Jorden v Money,114 an attempt was made to apply it to a promise
not to enforce a debt. Mrs Jorden had made repeated statements that she would not
enforce a bond for £1,200 issued by Money, which she held. On the basis of that
assurance, Money married. He then sought a declaration from the courts that the debt
had been abandoned. He succeeded at first instance, but the House of Lords took a
different view. Lord Cranworth LC, having stated the general principles of the doctrine of
estoppel, continued:115

I think that that doctrine does not apply to a case where the representation is not a
representation of fact, but a statement of something which the party intends or does not
intend to do.

Whereas the former type of statement (representation of fact) may provide the basis of an
enforceable estoppel, the latter type (statement as to future intentions) can only become
enforceable by being made part of a contract. Mrs Jorden’s statements were of the latter
type, and therefore, since they had not been made as part of a contract, were not
enforceable. This decision established, therefore, that the doctrine of estoppel in the strict
sense had no application to promises. Atiyah has argued forcefully that the orthodox
view of Jorden v Money misunderstands what lay behind the reason why counsel argued it
on the basis of estoppel, rather than contract.116 This was not that there was a lack of
consideration for the promise not to enforce the debt. Atiyah argues that the marriage
would have provided such consideration, since it was action taken in reliance on the
promise (even though not requested by the promisor).117 The problem was that at the
time the Statute of Frauds 1677 required such a promise to be evidenced in writing. Since
there was no writing available, the plaintiff tried to plead the case in estoppel rather than
contract. The court, however, would not allow this to be used as a means of
circumventing the requirements of the Statute of Frauds. To do so, as Atiyah points out,
would have constituted a significant undermining of the statute — ‘for it would have
meant that any plaintiff who could show that he had altered his position in reliance on
the defendant’s promise could ignore the statute and rely on estoppel’.118

Nevertheless, even if Jorden v Money has been misunderstood (and not all
commentators would agree with Atiyah!19), it has been generally accepted in subsequent
cases as establishing that estoppel can only be used in relation to statements of existing
fact.120 This means that simply because action was taken in reliance on a promise, this

113 As will be seen from this description, estoppel is based on reliance. Waiver might also be said to be
based on the fact that a person relies on the other party’s promise not to enforce a particular
contractual obligation.

114 (1854) 5 HL 185.

115 Ibid, p 214.

116 See Atiyah, 1986, at pp 234-38. The same point is made by Baker, 1979, p 27.
117 Cf Shadwell v Shadwell (1860) 9 CBNS 159; 142 ER 62; above, 3.7.3.

118 Atiyah, 1986, p 235.

119 See, for example, Treitel, 1999, p 108.

120 See, for example, Maddison v Alderson (1883) 8 App Cas 467; Argy Trading Development Co Ltd v Lapid
[1977] 1 WLR 444.
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will not in itself generally render the promise enforceable. To mitigate the practical
problems caused by this analysis, particularly where the parties are in agreement about
wishing to vary the terms of a contract, in the last 50 years the courts have developed the
concept of equitable waiver into a broader doctrine, generally referred to as ‘promissory
estoppel’.

3.9 THE DOCTRINE OF PROMISSORY ESTOPPEL

The modern law on this topic, which gives rise to situations in which a contract can in
effect be varied without there being consideration, derives from Central London Property
Trust Ltd v High Trees House Ltd.121 The plaintiffs were the owners of a block of flats in
London, which they rented to the defendants at a rent of £2,500 per annum. Following the
outbreak of the Second World War in 1939, the defendants were unable to find sufficient
tenants to take the flats, because of the large numbers of people leaving London. As a
result the plaintiffs agreed that, in the circumstances, the rent could be reduced by half, to
£1,250 per annum. This arrangement continued until after the war ended in 1945, and the
difficulty in letting the flats ceased. The plaintiffs then sought to return to the original
terms of the agreement, and also queried whether they might not be entitled to claim the
other half of the rent for the war years, since the promise to accept less was not supported
by any consideration. Denning J, as he then was, confirmed that the plaintiffs were
entitled to recover the full rent from the end of the war. Their promise to take less had
clearly only been intended to last until that point. On the more general issue, however, on
which his views were strictly obiter, he considered that the plaintiffs would not be able to
recover the balance for the war years. The reason for this was that he thought that there
was a general equitable principle whereby:122

A promise intended to be binding, intended to be acted upon, and in fact acted on, is
binding so far as its terms properly apply.

His main authority for this view was the ‘equitable waiver” case of Hughes v Metropolitan
Rly.123 The defendant held a lease of certain houses from the plaintiff. The lease contained
a covenant of repair within six months of being given notice. The plaintiff gave such
notice. The defendant then suggested that a sale might be arranged, and said that they
would defer carrying out any repairs until this had been discussed. Some negotiations
took place, but they did not result in an agreement for the sale. The plaintiff then served
notice to quit, on the basis of the defendant’s failure to comply with the original notice to
repair. It was held that the plaintiff was not entitled to do this. The effect of the notice had
been suspended while the negotiations on the sale were taking place, and time did not
start to run again until these had broken down. Lord Cairns stated the general principle
in the following famous passage:124

... it is the first principle on which all Courts of Equity proceed, that if parties who have
entered into definite and distinct terms involving certain legal results — certain penalties or
legal forfeiture — afterwards by their own act or with their own consent enter upon a course
of negotiation which has the effect of leading one of the parties to suppose that the strict

121 [1947] KB 130.
122 Ibid, p 136.

123 (1877) 2 App Cas 439. He also cited Birmingham and District Land v London and Northwestern Railway
Co (1888) 40 Ch D 268 and Salisbury (Marquess) v Gilmore [1942] 2 KB 38.

124 (1877) 2 App Cas 439, p 448.
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rights arising under the contract will not be enforced, or will be kept in suspense, or held in
abeyance, the person who otherwise might have enforced those rights will not be allowed
to enforce them where it would be inequitable having regard to the dealings which have
thus taken place between the parties.

Denning in High Trees asserted that this general principle supported his view of the
relationship between the parties in the case before him. His own statement of the general
principle, as set out above, however, raised considerable controversy. First, taken at face
value, it seemed to destroy the doctrine of consideration altogether.125 Secondly, the
application of the ‘equitable waiver” approach to the facts of the case, that is, the non-
payment of rent, appeared to run counter to the House of Lords” decision in Foakes v
Beer,126 which stated that part payment of a debt can never be good satisfaction for the
whole. Both of these objections, and their treatment in subsequent case law, must now be
considered.

3.10 PROMISSORY ESTOPPEL AND CONSIDERATION

The first point to consider is whether the doctrine of promissory estoppel, as restated and
developed by Lord Denning, does strike at the heart of the doctrine of consideration. The
argument that it does is based on the fact that Denning, in stating that ‘a promise
intended to be binding, intended to be acted upon, and in fact acted on, is binding so far
as its terms properly apply’,127 was suggesting that all that was needed to make a
promise enforceable is that the party to whom it was made has acted in reliance on it. In
other words, it espouses a reliance-based theory of the enforceability of contracts. It
therefore becomes irrelevant whether the promisee has provided anything in exchange in
terms of a benefit to the promisor, or a detriment suffered at the promisor’s request. As
we have seen, the classical doctrine of consideration requires one or other of these as a
condition of making a promise enforceable. If Denning’s statement is taken at face value,
however, then it would mean that if A promises B £10,000, intending it to be a binding
promise, and in reliance on this B decides to go out and buy a car, A would be bound to
the promise.128 The classical doctrine of consideration would hold that B has not
provided any consideration, and that A is not therefore bound to pay the £10,000.

The question of whether the doctrine of consideration in its classical form does still
survive, and if it does not, the extent to which the doctrine of promissory estoppel has
contributed to its demise, is one to which we shall return at the end of this chapter. At this
stage, however, it is sufficient to note that the broad formulation of ‘promissory estoppel’
by Denning in High Trees has been limited by subsequent decisions. These cases
establishing the borderlines of the doctrine can be viewed as supporting the view that is
simply an ‘exception’ to the general doctrine of consideration and does not strike at its
roots.

There are five suggested limitations, of which four certainly apply: the status of the
fifth is less clear.

125 This may well have been his original intention, as he has indicated extra-judicially: Denning, 1979,
pp 197-203, 223.

126 (1884) 9 App Cas 605.
127 [1947] KB 130, p 136.

128 A fully fledged reliance-based theory of enforceability would be likely to require B’s reliance to be
‘reasonable” — and perhaps foreseeable by A. See further below, 3.13.2.
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3.10.1 There must be an existing legal relationship

It is suggested that promissory estoppel cannot exist in a vacuum. There must be an
existing legal relationship between the parties which is being altered by the promissory
estoppel. This was clearly the case in High Trees itself. It was concerned with the
modification of the existing contractual rights between the landlord and tenants. This
limitation may also be said to be exemplified by Combe v Combe.12% In this case, a husband
and wife were getting divorced. Between the decree nisi and absolute, the husband
agreed to pay his wife £100 per annum net of tax. The husband never paid any money,
and after seven years his former wife sued on the basis of his promise. Byrne ] held that,
while there was no consideration for the husband’s promise, the wife could recover on
the basis of the High Trees decision. This decision was overturned by a Court of Appeal
which included Lord Denning himself.130 He commented that consideration remained ‘a
cardinal necessity of the formation of a contract, but not of its modification or
discharge’.131 If this is so, then it severely limits the doctrine’s scope as a general
challenge to the doctrine of consideration. Promissory estoppel is limited to the
modification of existing legal relationships rather than to the establishment of new
obligations.132

The existing relationship will generally be a contract. It seems, however, that this is
not essential. The case of Durham Fancy Goods Ltd v Michael Jackson (Fancy Goods) Ltd133
concerned a bill of exchange drawn by the plaintiffs on the defendants. The plaintiffs
made an error by putting on the bill ‘Accepted payable ... For and on behalf of M Jackson
(Fancy Goods) Ltd’, whereas the proper name of the company was ‘Michael Jackson
(Fancy Goods) Ltd’. A director of the defendant company signed his name on the bill and
returned it,134 without pointing out the error. When the bill was later dishonoured, the
plaintiffs tried to enforce the bill against the director. It was claimed that he was
personally liable by virtue of s 108 of the Companies Act 1948, which renders a person
who signs a bill liable if the proper name of the company does not appear on the bill. It
was held that the director fell within s 108, because ‘M Jackson” was not the same as
‘Michael Jackson’. The plaintiffs were prevented from recovering from him, however, on
the basis that their action in writing the words of acceptance on the bill (including the
inaccurate name) amounted to a promise that ‘acceptance in that form would be, or
would be accepted by them as, a regular acceptance of the bill’.13> This, in the view of
Donaldson ], gave rise to a promissory estoppel, because it would be inequitable to allow
the plaintiffs to enforce against the director personally. Such personal liability would not
have arisen if the bill had been in the proper form. To the argument that promissory
estoppel only arises where there is an existing contractual relationship, Donaldson ]
commented:136

[T]his does not seem to me to be essential, provided that there is a pre-existing legal
relationship which could in certain circumstances give rise to liabilities and penalties. Such

129 [1951] 2 KB 215; [1951] 1 All ER 767.

130 Part of the reason for the decision was the fact that promissory estoppel could only be used as a
‘shield’ rather than as a ‘sword’: this is discussed further at 3.10.3, below.

131 [1951] 2 KB 215, p 220; [1951] 1 Al ER 767, p 770.

132 But cf the Australian case of Waltons Stores (Interstate) Ltd v Maher (1988) 76 ALR 513, discussed
below at 3.13.2.

133 [1968] 2 QB 839; [1968] 2 All ER 987.

134 The director’s name was, in fact, Michael Jackson, and he was also secretary to the company.
135 [1968] 2 QB 839, at p 848; [1968] 2 All ER 987, at p 991.

136 Ibid, p 847; p 991.



Chapter 3: Tests of Enforceability 99

a relationship is created by (a) s 108 of the Companies Act 1948, (b) the fact that Mr Jackson
was a director of Jacksons and (c) whatever contractual arrangement existed between the
plaintiffs and Jacksons which led to the plaintiffs drawing a 90 day bill on Jacksons.

In Evenden v Guildford City FC,137 Lord Denning appeared to go further and, citing
Durham Fancy Goods Ltd v Michael Jackson (Fancy Goods) Ltd, held that promissory estoppel
could apply in a situation where it appears there was no existing legal relationship at all
between the parties.!38 He was supported in this view by Browne LJ,13% who was,
however, also prepared to find for the plaintiff on the basis of a contractually binding
promise.140

In The Henrik Sif,141 Webster ] took the view that the ‘legal relationship’ necessary as
the background to a promissory estoppel could be found where:142

... two parties engaged in an exchange of correspondence in which one of them intends the
correspondence to have legal effect in circumstances in which the other knows of that first
party’s intention and makes requests or purports to grant extensions of time which could
only be of relevance to the first party if the correspondence between them affected their
mutual rights and obligations.

This seems to amount to a kind of ‘double-estoppel’: the failure to correct a false
impression about the parties” legal relationship leading to the context in which a
promissory estoppel could operate.

To the extent that these cases suggest that promissory estoppel can apply even where
there is no existing contract between the parties (within which consideration will have
been provided) they add weight to the suggestion that the doctrine does have the effect of
undermining the doctrine of consideration.

3.10.2 There must have been (detrimental) reliance

Under the normal rules for the creation of a contract, obligations may arise as soon as
promises have been exchanged. There is no need for either side to have relied on the
other’s promise in order to be able to enforce it. In relation to promissory estoppel,
however, the party trying to enforce the promise must have taken some action on it. This
simply means doing something as a result of it, for example, paying the lower rent, as in
High Trees. In some cases, it has been suggested that the promisee must have suffered a
detriment from such reliance, but Lord Denning has consistently denied that this is
necessary.

In W] Alan & Co v El Nasr,143 for example, the dispute concerned a letter of credit,
which had been opened in sterling rather than in Kenyan shillings, as specified by the

137 [1975] QB 917.

138 That is, it was a representation made by a company which was about to become the employer of
the plaintiff, to the effect that his new employment would be treated as continuous from that which
he was about to leave. This was important for the purpose of redundancy entitlement.

139 [1975] QB 917, at p 926.

140 The third member of the Court of Appeal, Brightman ], also found for the plaintiff, on the basis that
the statutory presumption of continuous employment under s 9 of the Redundancy Payments Act
1965 could not be rebutted in the light of the statement made by the new employer.

141 [1982] 1 Lloyd’s Rep 456.

142 Ibid, p 466. He relied to some extent on the comments of Robert Goff J, in the first instance decision
in Amalgamated Investment & Property Co Ltd v Texas Commerce International Bank Ltd [1981] 2 WLR
554.

143 [1972] 2 AL ER 127.
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contract. The other party had, however, drawn on this credit in relation to various
transactions. The judge rejected the argument that this amounted to a binding waiver of
the original terms as to currency, because there was no evidence that the party for whose
benefit the waiver would operate had acted ‘to their detriment’. Lord Denning in the
Court of Appeal refused to accept this as a necessary requirement for either waiver or
promissory estoppel:144

I know that it has been suggested in some quarters that there must be detriment. But I can
find no support for it in the authorities cited by the judge. The nearest approach to it is the
statement of Viscount Simonds in the Tool Metal case that the other must have been led to
“alter his position’14> ... But that only means that he must have been led to act differently
from what he otherwise would have done. And, if you study the cases in which the doctrine
has been applied, you will see that all that is required is that the one should have ‘acted on
the belief induced by the other party’. That is how Lord Cohen put it in the Tool Metal case,
and is how I would put it myself.

Megaw L] agreed that there had been a binding waiver, though without dealing with the
specific point on ‘detriment’. Stephenson L] left open the question of whether ‘any
alteration of position” was sufficient, but held that on the facts the party acting on the
waiver had suffered a detriment anyway. Despite the fact that there is no absolutely clear
authority on the issue, the current general view seems to be that action taken in reliance
on the promise is enough, without a specific detriment needing to be shown.

3.10.3 The doctrine can only be used as a “shield not a sword’

The third limitation again derives from Combe v Combe,146 the facts of which have been
given above.14” The Court of Appeal, including Lord Denning, thought that the attempt
by the wife to use promissory estoppel to enforce her husband’s promise was an
inappropriate use of the doctrine. Promissory estoppel could not form the basis of a cause
of action, and would generally only be available as a defence — ‘as a shield, not a
sword’.148

This limitation is clearly linked to the idea that the doctrine can only be used to
modify existing relationships, rather than to create new ones. It does not mean, however,
that promissory estoppel can only ever be used by a defendant, and never by a claimant.
For example, a landlord might promise to waive an obligation to repair which would
otherwise fall on the tenant. Suppose that the landlord subsequently gives the tenant
notice to quit for failing to carry out repairs. The tenant could then go to court, as
claimant, to challenge the notice. Reliance would be placed on the landlord’s promise as
having modified the tenant’s obligations. The principle stated in Combe v Combe would
not prevent the tenant from bringing the action against the landlord.149

144 Ibid, p 140.

145 Tool Metal Manufacturing Co v Tungsten Electric Company [1955] 2 All ER 657 — discussed below, at
3.10.5.

146 [1951] 2 KB 215; [1951] 1 Al ER 767.
147 At 3.10.1.

148 [1951] 2 KB 215, p 224; [1951] 1 All ER 767, p 772. This phrase was apparently used by counsel for
the defendant and adopted by Birkett L].

149 For further discussion of these issues, see Halson, 1999; Thompson, 1983.
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3.10.4 It must be inequitable for the promisor to go back on the promise

Promissory estoppel is, as we have seen, derived from the concept of equitable waiver.
Thus, as an equitable doctrine, its use is in the discretion of the courts, and even if the
other elements for the applicability of it exist, it may still not be applied because it would
be inequitable in the circumstances to do so. A clear example of the kind of situation
where this would apply is the case of D and C Builders v Rees.1>0 The plaintiff builders had
done work for the defendants, and were owed nearly £500. After pressing for payment
for some time, the plaintiff agreed to take £300 in satisfaction of the account. Mrs Rees,
who knew that the plaintiffs were in financial difficulties, had told them that that was all
they were likely to get. Despite their promise to accept the £300 (a promise for which
there was no consideration), the builders then sought to recover the balance of the debt.
Lord Denning, in the Court of Appeal, held that although there was clearly a promise
here of a type which might raise promissory estoppel, the element of intimidation in the
defendant’s behaviour, knowingly taking advantage of the plaintiffs’ circumstances,
meant that it was not inequitable to allow the plaintiffs to go back on their promise. The
other members of the Court of Appeal did not think it was even necessary to discuss the
doctrine.151

The inequity in D and C Builders was fairly obvious. The concept of ‘equitability” does
not necessarily imply impropriety on the part of the promisee, however. In The Post
Chaser,152 the promise was made and withdrawn within a few days. Although the other
side had relied on the promise, their position had not in fact been prejudiced by such
reliance. It was not, therefore, inequitable to allow the promisor to withdraw the promise.

The question is thus not simply whether the promisee acted in reliance on the
promise, but whether there was sufficient reliance to make it inequitable not to enforce
the promise. Although Robert Goff ] in The Post Chaser was clearly supportive of the view
noted above that such ‘reliance” does not require ‘detriment’, if there has been detriment
then inequitability may be much easier to establish. In the absence of detriment, the court
will probably look at the effect of allowing withdrawal of the promise. Would this have a
significant adverse affect on the promisee, because of the way in which he has organised
his affairs in the light of the promise? If not, then withdrawal is unlikely to be regarded as
‘inequitable’.

3.10.5 The doctrine is only suspensory in its effect

Does the doctrine have a permanent, or only a suspensory effect? This final limitation on
promissory estoppel is the one about which there is most uncertainty. There is no doubt
that in some circumstances a promissory estoppel will have a purely suspensory effect. In
Hughes v Metropolitan Rly,153 for example, the notice of obligation to repair was simply
put in abeyance while the negotiations over a possible sale continued. It is also clear that
in relation to some sorts of contract, the effect can be to both extinguish some rights and
suspend others. This is what happened in High Trees itself. The right to receive the full
rent during the war years was extinguished by the estoppel. But because the promise was

150 [1966] 2 QB 617; [1965] 3 All ER 837.

151 It may be significant that the contract in this case was at the ‘discrete’ as opposed to the ‘relational’
end of Macneil’s spectrum of contracts (see Chapter 1, 1.3). There was thus less need for provision
for modification of obligations.

152 [1981] 2 Lloyd’s Rep 695; [1982] 1 All ER 19.

153 (1877) 2 App Cas 439 — discussed above, at 3.9.
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interpreted as having only been intended to be applicable during the war, once that was
over the original terms of the lease automatically revived. So to that extent the effect was
simply suspensory. Even if the promise is expressed to last indefinitely, it is likely that it
will be able to be withdrawn (and thus be only suspensory in effect) by giving
appropriate notice. In Tool Metal Manufacturing Co v Tungsten Electric Company,15% for
example, there was a promise to accept a reduced royalty in relation to the operation of
some patents. It was held that the promisor could withdraw the promise by giving
reasonable notice, from which point the original terms of the agreement would come back
into operation. The House of Lords in fact held that the initiation of a previous,
unsuccessful, action to escape from the promise constituted notice of withdrawal.

It is in relation to this type of continuing contract,19> therefore, that promissory
estoppel operates to both extinguish and suspend contractual rights. The obligations to
make the higher payments during the period of the operation in both High Trees and the
Tool Metal case were destroyed. The promisor was unable to recover the additional
amounts for that period. The original terms were not in themselves extinguished,
however, and could be reinstated for the future.

What is not clear is whether the doctrine of promissory estoppel could be used to
extinguish, rather than suspend, an obligation which is not a continuing obligation. If, for
example, the issue of inequitability had not arisen in D and C Builders v Rees, 156 would
promissory estoppel have wiped out, or simply postponed, the payment of the balance? It
seems clear that if the doctrine is to have any place at all in relation to this type of
obligation, it must have the effect of extinguishing the right altogether. It would make no
sense to say that Rees could rely on D and C Builders’ promise to remit the balance of the
debt, but that at any time the obligation to pay it could be revived by the giving of notice.
It should be remembered, however, that it was only Lord Denning who seriously
considered applying promissory estoppel in this situation, and that there has been no
other reported case in which the doctrine has been applied to this kind of obligation.

The conclusion must be, however, that it is not true to say that promissory estoppel
can only operate in a suspensory way. The precise effect of promissory estoppel, in terms
of whether it suspends or extinguishes rights, will depend on the nature of the promise,
and the type of contract to which it applies. If this is the case, then promissory estoppel is
no different in this respect from a contractual modification which is supported by
consideration. The precise effect of such a modification also depends on the terms in
which it is expressed, and the nature of the contract with which it is concerned. It would
have been quite possible, for example, for an agreement of the type considered in High
Trees to have been entered into on the basis that, during the war, the tenants would
undertake additional responsibilities in respect of the maintenance of the property in
return for the landlord accepting the reduced rent, thus providing consideration for the
landlord’s promise. As far as the obligation to pay the rent was concerned the effect
would have been the same as would occur through the application of promissory
estoppel. The landlord’s right to receive the full rent would have been extinguished
during the war, but would have revived once peace had returned.

If this is right, then putting forward the suspensory nature of promissory estoppel as
a basis for distinguishing it from the doctrine of consideration (and thus adding weight to
the view that it does not ‘undermine’ consideration) does not look very convincing. In

154 [1955] 2 All ER 657.
155 A ‘relational’ contract, in other words — see Chapter 1, 1.3.
156 [1966] 2 QB 617; [1965] 3 All ER 837.
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both cases the issue of the suspension or extinction of rights depends on the nature of the
promise and the surrounding circumstances. It does not, therefore, depend on whether or
not consideration was given for the promise.

3.11 PROMISSORY ESTOPPEL AND THE PART PAYMENT OF DEBTS

The common law position on the part payment of debts is to be found in Pinnel’s Case,157
as confirmed by the House of Lords in Foakes v Beer.158 The rule is that part payment of a
debt on the date that it is due can never be satisfaction for the full amount owed.!>” The
creditor will still be able to recover the balance of the debt, unless the debtor can show
that some consideration was supplied in return for the creditor’s agreement to take the
lesser sum. Thus, if payment is made early, or on the day, but at a different place from that
specified in the contract, the debt may be discharged. Equally, if the debtor provides
goods, or services, instead of cash, this, if accepted by the creditor, will discharge the debt
fully, even if the value of what was supplied is less than the total amount owed: ‘the gift
of a horse, a hawk, or a robe, in satisfaction is good’.160 Thus, the payment of £5 on the
due date could never discharge a debt of £100; but if the debtor offered and the creditor
accepted a book worth £5 in satisfaction, the creditor could not then claim the balance of
£95. The justification for this rather odd rule is that the book must have been regarded by
the creditor as more beneficial than money, otherwise it would not have been accepted,
and the court will not inquire further into the creditor’s motives.

3.11.1 The decision in Foakes v Beer

The rule in Pinnel’s Case was strictly obiter, in that the debtor had paid early, and had
therefore in any case provided sufficient consideration to discharge the whole debt, but it
was confirmed by the House of Lords in Foakes v Beer. Dr Foakes owed Mrs Beer a sum of
money in relation to a judgment debt. Mrs Beer agreed that Dr Foakes could pay this off
in instalments. When he had done so, Mrs Beer sued to recover the interest on the debt, in
relation to the delay in the completion of payment resulting from the payment by
instalments. The House of Lords held that, even if Mrs Beer had promised to forego the
interest (which was by no means certain),16! it was an unenforceable promise because Dr
Foakes had provided no consideration for it. The Court of Appeal has recently confirmed
in two cases that this is still the standard position as regards part payment of debts.

The first is Re Selectmove,162 which was discussed above;103 the second is Ferguson v
Davies.164 In the latter case, the plaintiff started a county court action to recover a debt,
originally stated at £486.50 but later increased to £1,745.79. The defendant, as part of his
‘defence’ in relation to these proceedings sent the plaintiff a cheque for £150, sending

157 (1602) 5 Co Rep 117a; 77 ER 237.
158 (1884) 9 App Cas 605.

159 It seems unlikely that a reliance-based approach would come up with any different general rule on
this issue. It is difficult to see that a debtor who has made part payment has ‘relied” on a promise to
accept this in full satisfaction — unless, perhaps, the debtor has subsequently taken on other
commitments on the basis that the original debt has been extinguished.

160 (1602) 5 Co Rep 117a; 77 ER 237.

161 Cf the comments of Gilmore, 1974, at pp 31-32.
162 [1995] 2 All ER 534.

163 At 3.7.10.

164 [1997] 1 All ER 315.
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letters to the plaintiff and the court indicating that, while he admitted liability to this
extent, the cheque was sent in full settlement of his dispute. The plaintiff, having sought
advice from the county court, presented the cheque for payment, but continued with his
action. The trial judge held that by accepting the £150 the plaintiff had compromised his
action by a binding ‘accord and satisfaction’. The Court of Appeal disagreed. Henry L],
with whom Aldous L] agreed, did so on the basis that there was no consideration here for
the plaintiff’s alleged agreement to abandon his claim. This was not a situation where a
claim for a disputed amount was settled by a compromise involving partial payment by
the debtor (a common basis for the settlement of legal actions). On the contrary, the
defendant had admitted liability for the £150 sent, and so was giving the plaintiff nothing
which could amount to consideration for the plaintiff’s alleged agreement to forgo any
further claim. By his own admission, he was bound in law to pay the £150, so this
payment merely constituted the settlement of an acknowledged debt, and could not serve
as consideration for any other promise. The principles of Foakes v Beer and D and C
Builders v Rees!®® applied, and the plaintiff was free to pursue his claim for the balance
which he alleged was owed to him.

It should perhaps be noted that the other member of the Court of Appeal, Evans L],
with whom Aldous LJ also agreed, decided the case on the different ground that on the
facts there was no true ‘accord’, in that the defendant’s letters could reasonably be
interpreted as not being intended to assert that the £150 was sent as full settlement of all
claims by the plaintiff. On the consideration issue, Evans L] specifically indicated that he
was expressing no view. Nevertheless, there is no doubt that in the light of these latest
Court of Appeal decisions, the principles in Pinnel’s Case and Foakes v Beer remain good
law in relation to the payment of debts. As Peter Gibson LJ put it in Re Selectmove:166

Foakes v Beer was not even referred to in Williams’ case,167 and it is in my judgment
impossible, consistently with the doctrine of precedent, for this court to extend the principle
of Williams’ case to any circumstances governed by the principle of Foakes v Beer. If that
extension is to be made, it must be by the House of Lords or, perhaps even more
appropriately, by Parliament after consideration by the Law Commission.

What is the effect, if any, of the doctrine of promissory estoppel on these principles? In
this context, it is important to note that Foakes v Beer was decided in 1884, that is, seven
years after Hughes v Metropolitan Rly.168 Hughes was not even cited in the later case. Given
that three of the four members of the House of Lords who delivered speeches in Foakes v
Beer expressed some unhappiness about the outcome to which they felt that the common
law bound them,169 so that they would gladly have accepted an escape route via the
equitable doctrine of waiver, if that had been available, it must be assumed that the
approach taken in Hughes was considered to have no relevance to the situation of part
payment of debts. This, then, was a further way in which Lord Denning’s decision in
Central London Property Trust Ltd v High Trees House Ltd broke new ground. The case was
concerned, in effect, with the partial payment of a debt (that is, half the rent for the war
years). Nevertheless, Denning felt able to apply to it the Hughes principle of ‘equitable
waiver’, and it seems now to be generally accepted that this doctrine, in its new guise of
‘promissory estoppel’, can mitigate the harshness of the rule in Foakes v Beer, in

165 [1966] 2 QB 617; [1965] 3 All ER 837 — discussed above, at 3.10.4.

166 [1995] 2 All ER 531, at p 538.

167 Ie, Williams v Roffey [1991] 1 QB 1; [1990] 1 All ER 512.

168 (1877) 2 App Cas 439.

169 See (1884) 9 App Cas 605, p 613 (Lord Selborne); p 622 (Lord Blackburn); p 630 (Lord Fitzgerald).
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appropriate cases.l”0 This is not to say that Foakes v Beer would definitely be decided
differently if it came before the House of Lords again today. That would depend on what
exactly Mrs Beer was found to have promised, whether Dr Foakes could be said to have
relied on that promise and also on whether promissory estoppel can ever be applied to
extinguish a ‘one-off” debt as opposed to payment obligations under a continuing
contract. This issue has been discussed in the previous section, in considering whether
promissory estoppel is only suspensory in its effect. It is, however, probably significant
that the issue of promissory estoppel was not discussed in either Re Selectmove or Ferguson
v Davies. This would suggest that the courts remain reluctant to introduce this principle
into the area of part payment of simple debts.

3.12 OTHER TYPES OF ESTOPPEL

Before leaving this area, we should also note two other types of estoppel which can have
an effect on the operation of a contract. First, there is estoppel by convention. This arises
where the parties to an agreement have acted on the basis that some provision in the
contract has a particular meaning. This type of estoppel will operate to prevent one of the
parties later trying to argue that the provision means something different. An example of
its use is Amalgamated Investment and Property Co Ltd ['AIP’] v Texas Commerce International
Bank Ltd171 (‘the Bank’). In this case, there was a contract of guarantee between AIP and
the Bank. The guarantee was in respect of a loan made by the Bank to a firm called
Amalgamated (New Providence) Property Ltd (‘ANPP’), which was a subsidiary of AIP.
The guarantee contained a promise by AIP to repay money ‘owed to you’ (that is, the
Bank) by ANPP. In fact, ANPP had been lent the money not by the Bank direct, but by a
specially created subsidiary of the Bank named ‘Portsoken’. When AIP got into financial
difficulties and went into liquidation, the liquidator sought a declaration to prevent the
Bank using money which it owed to AIP under another transaction in order to discharge
ANPP’s debt. It was argued that the guarantee was not binding, because it only referred
to money owing to the Bank itself, whereas the money had actually been lent by
Portsoken. There was no money owed to the Bank by ANPP to which the guarantee could
attach. It was held, however, that all parties had acted on the basis that the wording of the
guarantee referred to the money lent by Portsoken to ANPP and, on that basis, an
estoppel by convention operated to prevent AIP arguing for a different meaning. AIP’s
liquidator could not, therefore, stop the Bank from using the money owed to AIP in the
way it proposed.172

A recent confirmation by the House of Lords of the concept of estoppel by convention,
is to be found in Johnson v Gore Wood & Co.173 The majority of the House held that the
compromise of an action by a company against a firm of solicitors did not preclude the
managing director of the company subsequently bringing a personal action against the
firm. This was not an ‘abuse of process’ because the House felt that the earlier

170 Note that an Australian court has gone further: in Musumeci v Winadell Pty Ltd (1994) 34 NSWLR
723 Santow ] held that, following Williams v Roffey [1991] 1 QB 1, a promise to accept a reduced rent
could amount to a binding variation of the contract, without the need to rely on promissory
estoppel.

171 [1982] QB 84; [1981] 3 All ER 577.

172 Note that the judgments of the Court of Appeal are not unanimous on the issue of whether the
Bank could have sued on the promise in the guarantee (as opposed to using it as a defence to AIP’s
action): Eveleigh L] took the view that it cou%d not (see p 126), but Brandon LJ (on the facts, p 132)
and Lord Denning MR (as a matter of principle, p 122) thought that it could.

173 [2001] 1 All ER 481.
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negotiations were based on the assumption that a further proceeding by the managing
director would be possible. This assumption operated as an ‘estoppel by convention’.174

The second type of estoppel which needs to be noted is proprietary estoppel. This
operates in relation to rights in land only. It also differs from promissory estoppel (though
both are sometimes confusingly referred to as ‘equitable estoppel’) in that it may be used
to found a cause of action. In other words, it can be used as a sword rather than a shield.
An example of its use is Crabb v Arun District Council.175> Mr Crabb owned a plot of land
adjacent to a road. He decided to sell half of the plot to the Arun District Council (ADC).
The ADC built a road along one edge of the piece of land which they had bought. Mr
Crabb was allowed access to this road from a particular point on the land which he had
retained. Mr Crabb then decided to sell another portion of this land. On the basis of a
promise from the council that he would be allowed another access point onto their road,
he sold the piece of land containing the first access point. The ADC, despite the fact that
they had initially left a gap in their fencing at an appropriate point, then refused to allow
the second access. The result was that the piece of land which Mr Crabb had retained was
completely blocked in, without any access from either the original road, or the road built
by the ADC. Mr Crabb brought an action to compel the ADC to grant him the second
access point which had been promised. Although there was no consideration for this
promise, Mr Crabb succeeded in his action. The words and actions of the ADC had led
Mr Crabb to believe that he would have the second access point, and he had relied on this
to his detriment in selling the piece of land containing the first access point. The Court of
Appeal therefore allowed him to succeed on the basis of a proprietary estoppel.

3.13 ALTERNATIVE TESTS OF ENFORCEABILITY

As we have seen, the English courts, following classical theory, profess to use the
existence of valid consideration as the test for the enforceability of simple contracts. It is
said that, in effect, consideration is both necessary and sufficient to make an agreement
binding. In particular, a promise unsupported by consideration cannot be enforced. As
was noted at the start of this chapter, however,176 this analysis is not universally accepted,
even as an accurate description of what the courts actually do. And indeed we have
already seen that there is a breach in the standard approach via the concept of promissory
estoppel, and a probable weakening of it via the case of Williams v Roffey.177

3.13.1 What does ‘consideration’ really mean?

One of the leading English sceptics in relation to the traditional analysis of the doctrine of
consideration is Professor Atiyah. His views are set out, inter alia, in Chapter 8 of his
Essays on Contract, entitled ‘Consideration: a re-statement’.178 Atiyah’s view, which is

174 Lord Goff preferred to regard the situation as one involving a “promissory estoppel” — though this
led him to the same conclusion as the majority: see [2001] 1 All ER 481, at p 508.

175 [1975] 3 All ER 865.
176 Above, 3.2.
177 [1991]1 QB 1; [1990] 1 All ER 512.

178 Atiyah, 1986: this is in fact a revised version of an inaugural lecture delivered at the Australian
National University, Canberra, in 1971 and published by the Australian National University Press
in the same year. See also Atiyah, 1978, republished as Chapter 2 in Atiyah, 1986.
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supported by some legal historians, 17 is that ‘consideration” originated simply as an
indication of the need for a ‘reason’ for enforcing a promise or obligation, such as the fact
that the promisee had given something to the promisor in expectation that the promise
would be fulfilled. It became formalised, however, into a rigid set of rules, such as that
there must be benefit and detriment; that past consideration is no consideration; that
consideration must be of economic value; and that gratuitous promises will not generally
be enforced.

In examining how these rules actually operate, however, Atiyah argues that they are
not actually followed rigidly by the courts. For example, as regards the need for
benefit/detriment, he cites Chappell v Nestlé180 and Hamer v Sidway,18! as indicating that
this is not necessary for a contract. Nor is it sufficient, in that contracts in which there is
clearly benefit or detriment may still not be enforced, as we shall see in later chapters,
because of considerations of illegality, duress, or undue influence. In relation to the need
for economic value, Ward v Byham182 may be seen as an exception.

Moreover, the unenforceability of gratuitous promises is not applied where
promissory estoppel operates. Atiyah argues that promissory estoppel, as expounded in
High Trees, was a step in the right direction, following a wrong turning taken as a result of
the misinterpretation of Jorden v Money!83 as an authority for the proposition that a
statement of intention cannot give rise to an estoppel. As we have seen,!84 that case was
actually decided as it was, according to Atiyah, because of the requirements of the Statute
of Frauds 1677, which at the time required that a promise given in consideration of
marriage (which was the situation in Jorden v Money) had to be proved by writing.
Because there was no writing, the case could not be pleaded in contract and was therefore
pleaded as estoppel, but the court refused to allow this to be used as a means of
circumventing the requirements of the Statute of Frauds 1677. High Trees, which
recognised the enforceability of a statement of intention which had been relied on, should
have shown the way forward, but was thrown off course by Combe v Combe.18> The real
reason for the decision in that case, Atiyah says, was not the fact that the wife was trying
to use promissory estoppel as a cause of action, but that justice was not on her side,
because she was earning more than her ex-husband. This was a reason (or consideration?)
for not enforcing the husband’s promise. But, in general, where there has been reasonable
reliance on a promise, even if the promisee has not provided what we should recognise as
‘consideration” in the technical sense, Atiyah is of the view that the promise should be
enforceable. This concept of reliance would, he argues, be a more satisfactory way of
determining the existence of contractual obligations, as opposed to the formalistic
requirement of consideration, with all its technical limitations.

What Atiyah is in effect arguing is that we should return towards the original idea of
‘consideration” as meaning a reason for enforcing a promise, or acknowledging an
obligation. This would be a much more flexible doctrine. The disadvantage, however, is
that it would also be rather uncertain and unpredictable, and might depend too much on
what the individual judge thinks amounts to a sufficient reason for enforcing a promise

179 For example, Simpson, 1975a, Chapters IV-VII, and in particular, p 321.
180 [1960] AC 87;[1959] 2 All ER 701 — discussed above, at 3.5.1.

181 (1891) 27 NE 256; 124 NY 538 — discussed above, at 3.5.1.

182 [1956] 2 All ER 318 — above, 3.7.1.

183 (1854) 5 HL 185.

184 Above, 3.8.2.

185 [1951] 2 KB 215; [1951] 1 All ER 767 — above, 3.10.1; 3.10.3.
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on a particular set of facts. One possible basis on which this might be done is by giving a
greater status to the requirement of ‘intention to create legal relations’, to which we shall
turn in the next chapter.

3.13.2 ‘Reliance’ as a test of enforceability

It is at this point we must return to the issue raised at the beginning of this chapter,186
that is, the role of ‘reliance” as an alternative to, or replacement for, consideration. One
aspect of Atiyah'’s criticisms is his view that in fact ‘reliance’ provides a more accurate test
of enforceability than the orthodox doctrine of consideration, which takes as its paradigm
the mutual exchange of ‘binding’ promises.!87 Courts enforce promises where the
promisee has relied on the promise and it would therefore be unfair to allow the promisor
to escape from his or her commitment. This view is, for Atiyah, inaccurate both as a
description of the typical contract, and in the light of the way in which the courts deal
with them. Many common transactions, such as booking holidays, making air
reservations, ordering goods, are not commonly discussed by the participants in terms of
’plromises’.188 It is actions, and reliance on actions, rather the exchange of promises, which
leads to the creation of obligations.l89 On this basis, if you deliver goods to me, on the
basis that I will pay you for them, it is your action in transferring the goods to me which
creates an enforceable obligation to pay. You have acted to your detriment in reliance on
the fact that I will pay for the goods. The same is true of someone, for example, boarding
a bus where there is a conductor rather than the obligation to pay on entry. It is unrealistic
to talk about my action in terms of its containing an implied promise to pay the fare.
Rather it is my action in taking advantage of the bus service, and being carried on my
journey, which creates the obligation to pay.

The notion of contractual obligations being based on reliance, rather than a bargained
for exchange, is not peculiar to Professor Atiyah.1?0 It has a long history in the United
States.191 Indeed, the American Restatement,192 even in its first version published in 1932,
recognised it as part of the law of obligations. In addition to s 75, which contained what
we would regard as an orthodox definition of consideration based around the concept of
‘bargain’, it also included s 90,193 which reads:

A promise which the promisor should reasonably expect to induce action or forbearance of
a definite and substantial character on the part of the promisee and which does induce such
action or forbearance is binding if injustice can be avoided only by the enforcement of the
promise.

186 Above, 3.2.

187 This aspect of his theories about contract appears at greatest length in Atiyah, 1986, Chapter 2. Cf
also the arguments of Baker concerning ‘reasonable expectation” as the basis of contractual liability:
Baker, 1979.

188 Ibid, p 23.

189 Atiyah goes on to question whether the law should enforce purely executory agreements, where
there has been no reliance by either party.

190 A good review of the role of ‘reliance” as a test of enforceability is to be found in Collins, 1997,
Chapter 5.

191 For example, Fuller and Perdue, 1936.

192 Intended as a ‘model” law for potential adoption by the individual States, but also as representing
the current law as revealed by the cases.

193 The process by which these two, rather contradictory, sections dealing with the basis of contractual

obligations came to co-exist in the same document is entertainingly described by Gilmore, 1974, at
pp 60-65.



Chapter 3: Tests of Enforceability 109

As will be seen, this provides a test for the enforceability of promises not based on
‘consideration” but on ‘reliance’, and this has remained a central part of the American law
of contract. This demonstrates that the English law of contract does not need to make
consideration its primary, if not sole, test of enforceability. Recent developments in
Australia can be seen as indicating a similar trend away from consideration.

It will be noticed that the language of s 90 of the American Restatement bears a
considerable similarity to that used by Lord Denning in developing the doctrine of
promissory estoppel.194 That doctrine can indeed be seen as basing contractual
obligations on reasonable reliance. Its limitation as a rival to consideration is, however, as
we have seen, the reluctance of the English courts to accept that it can operate to create
new obligations rather than to vary existing ones. The Australian courts have been bolder
in taking that step, as shown by the case of Waltons Stores (Interstate) Ltd v Maher.195 The
case concerned the proposed lease of a piece of land as part of a development project. The
owners of the land were led to believe that the prospective lessees would proceed with
the transaction, and that the necessary exchange of contracts would take place.19 With
that expectation they demolished an existing building on the land, in preparation for the
construction of a new building to meet the lessees’ requirements. In fact the lessees had
already decided not to proceed with the agreement. They failed to communicate this to
the owners, even though they knew that the work on demolishing the building had
started. Could the owners claim any compensation?

Although there appeared to be no contract between the parties, the High Court of
Australia allowed the owners to succeed on the basis of estoppel. The court felt that the
lessees, having ‘promised” that the contract would proceed, had acted “unconscionably” in
knowingly allowing the owners to carry on with their work, thereby incurring a
detriment. The promise should therefore be enforced. In coming to this conclusion,
Mason CJ and Wilson ] make specific reference to s 90 of the American Restatement, thus
providing the link with the way in which promissory estoppel has been used in that
jurisdiction. Brennan ] set out a six-point summary of the requirements for this type of
estoppel:197

(1) the plaintiff assumed or expected that a particular legal relationship exists between the
plaintiff and the defendant or that a particular legal relationship will exist between
them and, in the latter case, that the defendant is not free to withdraw from the
expected legal relationship;

(2) the defendant has induced the plaintiff to adopt that assumption or expectation;

(3) the plaintiff acts or abstains from acting in reliance on the assumption or expectation;

(4) the defendant knew or intended him to do so;

(5) the plaintiff’s action or inaction will occasion detriment if the assumption or
expectation is not fulfilled; and

(6) the defendant has failed to act to avoid that detriment whether by fulfilling the
assumption or expectation or otherwise.

194 See above, para 3.9.
195 (1988) 164 CLR 387; 76 ALR 513. This case may be regarded as building on Legione v Hateley (1983)
152 CLR 406, where at least some members of the High Court of Australia had first accepted that
romissory estoppel should be applicable in Australia to preclude the enforcement of rights, at
east between parties to an existing contract.
196 A letter indicating this was sent by the lessees’ solicitor.

197 (1988) 164 CLR 387, p 428.
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All these conditions were satisfied in the case, and so the owners (the plaintiffs) were
entitled to succeed in their action.

Waltons v Maher has the effect of extending promissory estoppel to apply in a situation
where it is being used to create a new cause of action. In other words, it is doing what the
Court of Appeal refused to do in Combe v Combe.198 Tt is thus, in effect, allowing
‘detrimental reliance” as an alternative to consideration, provided that such reliance can
be said to make it “‘unconscionable’ for the promisor to renege on the promise.

Subsequent decisions in Australia have accepted the principle applied in Waltons’
case, 199 and similar developments can be seen in New Zealand?00 and in Canada.201
Taken into account also s 90 of the American Restatement, it would seem that in the
common law world, it is increasingly the approach taken by the English courts, in
limiting the scope for enforcing agreements on the basis of reliance, that is out of line. It
would not be surprising if the concept of promissory estoppel were soon to be developed
in England in a way which would bring the law here more into step with the broader
approach adopted elsewhere.202 For the time being, however, it cannot be said that the
doctrine of consideration has as yet been replaced by a reliance-based approach to the
enforceability, though the areas where ‘exceptionally’ the latter approach is allowed to be
used has significantly increased over the last 50 years.

Before leaving this area, it should be noted that there may be a difference between
‘consideration” and ‘reliance’-based contracts in the area of remedies. This topic is
discussed more fully in Chapter 19, but the issue will be outlined here. The traditional
view is that the claimant who successfully argues that a contract has been broken is
entitled to recover the damages to compensate for the lost benefits which would have
accrued had the contract been performed properly (the ‘expectation interest’). This will be
the standard (though not universal) approach where the contract is enforceable on the
basis of the mutual exchange of consideration. Where contractual obligations are based
on ‘reliance’, however, it is not certain that lost expectations will be compensated. This is
reflected in the current wording of s 90 of the American Restatement, which states that
‘The remedy granted for breach may be limited as justice requires’. Similarly in Australia,
it has been suggested that what is recoverable as a result of the breach of a promise which
has been relied on, but which is not supported by consideration, is damages to
compensate the claimant for losses incurred by reliance, rather than the benefits that
might have accrued from full performance.203 If this is the case, then it may be argued
that, although reliance may provide an alternative test of the enforceability of a promise,
full contractual liability (that is, liability which includes the obligation to compensate for
expected benefits) only arises from an agreement based on the exchange of
consideration.204

198 [1951] 2 KB 215; [1951] 1 Al ER 767.

199 For example, The Commonwealth of Australia v Verwayen (1990) 170 CLR 394; The Zhi Jiang Kou [1991]
1 Lloyd’s Rep 493.

200 For example, Burbery Mortgage Finance and Savings Ltd v Hindsbank Holdings Ltd [1989] 1 NZLR 356.

201 For example, Gilbert Steel Ltd v University Construction Ltd (1973) 36 DLR (3d) 496; Litwin v Pan
(1986) 52 DLR (4th) 459.

202 For the contrary argument that promissory estonel should be confined to the area which it was
primarily developed to deal with, at least in England, that is the modification of existing contracts,
see Halson, 1999.

203 The Commonwealth of Australia v Verwayen (1990) 170 CLR 394.

204 For an argument that the gap as far as remedies is concerned is less than might appear at first sight,
see Collins, 1997, at pp 84-85. Collins points out that a finding of an estoppel can lead to a

requirement to complete a promised obligation in situations where the normal contractual remedy
would only be damages.
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3.13.3 ‘Promise’ as a test of enforceability

As has been pointed out earlier in this chapter,205 there are difficulties in fitting a
‘promise” within the normal definition of consideration as involving some detriment to
the person providing the consideration or some benefit to the person to whom it is
provided. Given, however, that (again as noted above) much of the classical law of
contract is centred on the notion that an exchange of promises makes both enforceable,
even while both are executory, it is not surprising to find that there have been attempts to
argue that ‘promises’ rather than reliance should be regarded as providing the badge of
enforceability. This involves arguing that the reason for enforcing a promise is the fact
that the promisor has used this form of discourse. Thus, the focus is on what the promisor
has done, rather than (as with the consideration and reliance analyses) on what the
promisee has done in response to the promise. The fullest modern attempt to present this
argument is to be found in the work of Charles Fried 206

Drawing on the work of earlier philosophers,207 Fried argues that there is a moral
obligation to keep a promise, independent of reliance by the promisee, or of utilitarian
arguments about the benefits that may flow from promise-keeping. Rather, the obligation
to keep a promise ‘is grounded in respect for individual autonomy and trust’.298 More
fully:209

An individual is morally bound to keep his promises because he has intentionally invoked
a convention whose function is to give grounds — moral grounds — for another to expect the
promised performance. To renege is to abuse a confidence that he was free to invite or not,
and which he intentionally did invite.

Part of Fried’s argument for putting “‘promise” at the centre of contract is that the doctrine
of consideration is inadequate as a test of enforceability. He suggests that two principle
elements of the doctrine are mutually inconsistent. One says that the law is not concerned
with the adequacy of consideration.?10 This appears to support the idea that ‘the free
arrangements of rational persons should be respected’.?1l The second principle is that
only where something is given in exchange for a promise should the promise be
enforceable. This means that ‘the free arrangements of rational persons’,212 which might
include the making of binding gratuitous promises, can be frustrated by the doctrine of
consideration. His conclusion is that an analysis based on promise provides a more
coherent basis for enforceability. He recognises, however, that his approach does not
accord with Anglo-American contract law as it currently operates: “There are too many
gaps in the common law enforcement of promises to permit so bold a statement.”213 This
mismatch between theory and reality has formed the basis of the criticisms of Fried’s
approach, with Professor Atiyah one of the strongest sceptics.214 Atiyah suggests that the
gaps in the extent to which promises are actually enforced by the courts means that it is

205 Above, 3.4.

206 See Fried, 1981. For an argument for the enforcement of gratuitous promises based on an economic
analysis, see Posner, 1977.

207 For example, Immanuel Kant.
208 Fried, 1981, p 16.

209 Ibid.

210 See above, 3.5.

211 Fried, 1981, p 35.

212 Ibid.

213 Ibid, pp 37-38.

214 See Atiyah, 1986, Chapter 6.
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preferable to view promises as being ‘prima facie binding rather than absolutely and
conclusively binding’.21> He continues:216

Exchanges of benefits are likely to be in the interests of those who make them, and there is
therefore a strong prima facie case for upholding them. Promises are likely to be relied upon
and those who rely would suffer loss from breach: these too are prima facie good reasons for
upholding the binding nature of a promise.

It is only fair to note, however, that Fried is aware of the limitations of his thesis. His
conclusion, however, is that, although there are many gaps in the common law
enforcement of promises:217

... the doctrine of consideration offers no coherent alternative basis for the force of contracts
... Along the way to this conclusion I have made or implied a number of qualifications to
my thesis. The promise must be freely made and not unfair ... It must also have been made
rationally, deliberately. The promisor must have been serious enough that subsequent legal
enforcement was an aspect of what he should have contemplated at the time he promised.

Put like this, it is clear that any analysis of contract based on Fried’s approach will need to
put considerable weight on the question of whether the promisor intended (oz, at least,
should have realised that others would assume from his words and actions that he was
intending) to bind himself legally. As we saw above,218 this is also an issue in relation to
attempts to give a broad definition to ‘consideration’.

The idea of a law of contract focused on ‘intention” as the primary test of
enforceability, rather than consideration or reliance is a possible one. The Principles of
European Contract Law use such a test. Article 2.101 which deals with the conditions for
the conclusion of a contract states:

(1) A contract is concluded if:
(a) the parties intend to be legally bound; and
(b) they reach a sufficient agreement
without any further requirement.
(2) A contract need not be concluded or evidenced in writing nor is it subject to any other

requirement as to form. The contract may be proved by any means, including
witnesses.

Such an approach does not of course necessarily get rid of the problems or issues
discussed in this chapter. It is still necessary to determine when there is an intention to be
bound, and this will have to be determined from the words and actions of the parties, as
is made clear by Art 2.102: ‘“The intention of a party to be bound by a contract is to be
understood from the party’s statements or conduct as they were reasonably understood
by the other party.” The focus will be on what was meant by the parties” words and
actions, but it seems likely that whether there was ‘mutuality” in the agreement, and
whether one party ‘relied” on the other will become relevant in deciding whether they
implied an intention to make a binding contract. ‘Intention” will be the central issue, and
the approach should avoid some of the formal rigidity of the traditional ‘consideration-
based’ focus of the common law, but it will not increase certainty, and it will not be likely
to make the job of the courts any easier.

215 Ibid, p 148.

216 Ibid.

217 Fried, 1981, p 38.
218 Above, 3.13.1.
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Of course, even within the common law, the question of whether there was an
intention to create legal relations is regarded as important. Discussion of the role played
by this concept is the subject matter of the next chapter.






CHAPTER 4

INTENTION TO CREATE LEGAL RELATIONS

In addition to the tests of the existence of a contract dealt with in the previous chapters,
the courts will also sometimes inquire whether, despite the fact that offer, acceptance and
consideration can be identified, the parties did really intend to create a legally binding
relationship. In line with the traditional approach that the courts regard themselves
simply as ‘referees’” or ‘umpires’ giving effect to the parties” intentions, it is only where the
parties themselves have entered into an agreement which they intend to be legally
binding that the courts will treat it as a contract. As with other tests of the parties’
intentions, the courts take an objective approach, looking at what they have said and
done and the context in which they have been dealing with each other. This was
confirmed recently in Edmonds v Lawson,! where Lord Bingham said:2

Whether the parties intended to enter into legally binding relations is an issue to be
determined objectively and not by requiring into their respective states of mind.

Collins has suggested that this ‘objective” approach may well not coincide with reality:3

In cases where the issue is litigated, it seems likely that one party intended a legal
agreement and the other wanted the agreement to be merely morally binding. This
contradiction removes any possibility of justifying the limits of contracts on the basis of the
joint intent of the parties. We are forced to the conclusion that the courts must rely upon
hidden policy considerations when determining the intentions of the parties.

We are not, however, in fact “forced” to this conclusion. In many cases, rather than the
parties having different intentions, they may not, at the time of entering into their
agreement, have thought about the issue at all.# In such a situation the courts will adopt
the approach, which they also adopt in other areas where there is later disagreement as to
the parties’ intentions at the time of contracting,® of asking what the reasonable person in
the position of the parties would have been likely to intend. This is the way in which the
issue is dealt with in the proposed Principles of European Contract Law, Art 2.102 of
which simply states that:®

The intention of a party to be legally bound by contract is to be determined from the party’s
statements or conduct as they were reasonably to be understood by the other party.

Although this approach may be used as a device to bring “policy” considerations into the
law, it is also capable of acting as a means of coming to an ‘objective’ view in an area
where the parties” evidence as to their respective states of mind is in conflict.

Another way of approaching the issue of ‘intention” would be through formal
requirements. It would be possible to require, for example, that an agreement, to be
legally binding, must be in writing, and have within it a clause confirming that it is
intended to be legally binding. In one particular situation, relating to the enforceability of
collective agreements between trade unions and employers, this is precisely what has

[2000] 2 WLR 1091.
Ibid, p 1099.
Collins, 1997, p 99.

See, for example, the comments by Upjohn L] in Coward v Motor Insurers Bureau [1962] 1 All ER 531,
p 536, and by Lord Cross in Albert v Motor Insurers Bureau [1971] 2 All ER 1345, pp 1369-70.

See Chapter 2,2.3.1.
Lando and Beale, 2000.
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been required.” As has been explained in earlier chapters, however, generally the English
law of contract does not require formalities. Verbal agreements are enforceable, and no
particular forms of words are required. It can be argued, however, the requirements of
offer, acceptance and consideration, discussed in Chapters 2 and 3, may be regarded in
themselves as indications of an intention to enter into a legally binding contract. If the
parties have taken the trouble to specify their obligations in a way which makes them
clear and unambiguous (as required by ‘offer and acceptance’), and the agreement has the
element of mutuality required by the doctrine of consideration, this may reassure a court
that legal enforceability was intended. If, for example, a transaction which would
otherwise appear as a gift has consideration introduced artificially, this may well be
strong evidence of an intention to make a contract. The transfer of the ownership of a
valuable painting, worth £50,000, which involves the recipient giving the supplier £1 in
exchange would fall into this category. There would be no point in the recipient giving the
money, unless the intention is to make the transaction of transfer into a contract, and the
parties into ‘seller” and ‘buyer’. The introduction of consideration is in this case therefore
evidence of an intention to create legal relations. Taking this approach to its logical
conclusion some have argued that there is no need for a separate heading of intention 3
and this point will be discussed below.? The generally accepted view, however, is that
although this analysis has some force, there are nevertheless some agreements which may
have all the other characteristics of a contract, but which are clearly not meant to be
treated as legally binding. If the parties to an apparently binding commercial agreement
specifically state that it is not to have legal consequences, surely the courts should pay
attention to this? Certain domestic arrangements may also raise difficulties. If, for
example, there is an agreement between a man and a woman that he will cook a meal for
them both, in return for her providing the wine to go with it, this may involve an offer,
acceptance, and consideration, but no one would expect it to be regarded as legally
binding. If she failed to turn up, he would not be able to sue for the cost of preparing the
meal. Given, however, that no formalities are required, and that offer, acceptance and
consideration can be identified, how are those agreements which are intended to be
binding to be distinguished from those which are not? The evidence of the parties

themselves is likely to be unreliable, so some other means of determining the issue must
be found.

In fact, as we have noted above, English law operates on the basis of an ‘objective’
approach, based on what a reasonable person in the position of the parties would have
been likely to have intended. This approach is assisted by the of ‘presumptions’ as to
intention, which differ according to whether the agreement is to be regarded as ‘domestic’
or ‘commercial’. These two categories of agreement must therefore be looked at
separately.10

7  See s 179 of the Trade Union and Labour Relations (Consolidation) Act 1992 — discussed further

below, at 4.3.
8 Eg, Hepple, 1970.
9 At44.

10 Unger, from a ‘critical legal studies’ perspective, suggests that the division between ‘family” and
‘commercial” agreements can be explained by the conflict between the principle of freedom to
contract, and the counterprinciple ‘that the geedom to choose the contract partner will not be
allowed to work in ways tlgat subvert the communal aspects of social life”: Unger, 1983, pp 60-66.
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4.1 DOMESTIC AGREEMENTS

The leading case in this category is Balfour v Balfour.1l This involved an agreement
between husband and wife, resulting from her inability (due to illness) to return with him
to his place of work, in Ceylon. He agreed to pay her £30 per month while they were
apart. Later the marriage broke up, and the wife sued the husband for his failure to make
the promised payments. The Court of Appeal held that her action must fail. Two
members of the court centred their decision on the lack of any consideration supplied by
the wife. Atkin L], however, stressed that even if there were consideration, domestic
arrangements of this kind are clearly not intended by the parties to be legally binding. He
used the example of the husband who agrees to provide money for his wife in return for
her ‘maintenance of the household and children’.12 If this was a contract then each would
be able to sue the other for failure to fulfil the promised obligation. As regards this
possibility, Lord Atkin commented:13

All T can say is that the small courts of this country would have to be multiplied one
hundredfold if these arrangements were held to result in legal obligations. They are not
sued upon, not because the parties are reluctant to enforce their legal rights when the
agreement is broken, but because the parties, in the inception never intended that they
should be sued upon. Agreements such as these are outside the realm of contracts
altogether.

The onus was on the wife to establish a contract, and she had failed to do so.

Lord Atkin’s judgment is the one which has received most attention in subsequent
case law, and has been taken as establishing the position that in relation to domestic
agreements there is a presumption that they are not intended to be legally binding.

There are two points to be noted here. First, the notion of the ‘domestic’ agreement
should be taken as relating more to the subject matter than the relationship between the
parties. If, for example, a woman agrees to sell her brother her car for £1,500, there seems
little reason to deny this agreement the status of a contract, and it should be presumed to
be binding, unless there is evidence to the contrary. On the other hand, social
arrangements between friends who are not related, or household agreements between a
couple living together, but not married, should come in to the category of ‘domestic’, and
will therefore be presumed not to be binding. An example of the former situation is
Coward v Motor Insurers’ Bureau,'* where an agreement between workmates to share the
cost of transport to work was held not be legally binding.1>

Secondly, the rule is simply based on a presumption, and it will be possible for that
presumption to be rebutted. In Merritt v Merritt,16 for example, an arrangement between
husband and wife similar to that agreed in Balfour v Balfour, but here made in the context
of the break up of the marriage, was held to be legally binding. Lord Denning
distinguished Balfour v Balfour in the following terms:17

11 [1919] 2 KB 571.

12 Ibid, p 579.

13 Ibid.

14 [1963] 1 QB 259; [1962] 1 All ER 531.

15 Cf Albert v Motor Insurers Bureau [1971] 2 All ER 1345, where, in relation to a very similar situation,
Lord Cross (who alone dealt with the issue in the House of Lords) took the view that there was an
intention to enter into a contract (despite the fact that it was unlikely that either party would have
considered taking legal action to enforce it).

16 [1970] 2 All ER 760.

17 Ibid, pp 761-62.
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The parties there [that is, in Balfour v Balfour] were living together in amity. In such cases,
their domestic arrangements are ordinarily not intended to create legal relations. It is
altogether different when the parties are not living in amity but are separated, or about to
separate. They then bargain keenly. They do not rely on honourable understandings. They
want everything cut and dried. It may safely be presumed that they intend to create legal
relations.

The context in which the agreement was made was such therefore that, although it prima
facie concerned a domestic matter, the support of a wife by her husband, the presumption
that it was not intended to be binding was rebutted.

What will be the position in relation to agreements other than between spouses? The
same principles apply, as is shown by Simpkins v Pays.18 This involved an agreement
which is of relevance to the increasing numbers of people involved in national lottery
‘syndicates’. The plaintiff, the defendant, and the defendant’s granddaughter lived in the
same house. They regularly entered a newspaper ‘fashion” competition, which required
the listing of eight items in order of merit. Each of the three women made a listing, and
the three entries were submitted on one form. There was no fixed arrangement as to who
paid the entry fee or the postage, but the form was submitted in the defendant’s name.
When one of the lines won £750, which was paid to the defendant, the plaintiff sued to
recover a third share of this. The judge held that there was, on the evidence, an agreement
to ‘go shares’ if one of the lines won,19 and that this was intended to be legally binding.
His reasons for coming to this conclusion are not very clear, but seem to relate to the fact
that there was a ‘mutuality in the arrangement between the parties’. Having heard the
evidence of the parties he felt that their agreement went beyond the ‘sort of rough and
ready statement’ made in family associations which would not be intended to be
binding.20 There was a clear understanding as to what would happen in the event of a
win, and this agreement was meant to be enforceable.

The fact that all the surrounding circumstances may need to be considered was again
stressed by Devlin J in Parker v Clark.2! Here a young couple (the plaintiffs) agreed to live
with older relatives (the defendants), and help look after them. In exchange, the plaintiffs
were promised that the defendants” house and contents would be left to them. The
arrangement did not work out, and the plaintiffs, having moved out, sued for damages.
Devlin ] noted that:22

... a proposal between relatives to share a house, and a promise to make a bequest of it, may
very well amount to no more than a family arrangement ... which the courts will not
enforce.

On the other hand, it was possible for such an arrangement to be legally binding:23

The question must, of course, depend on the intention of the parties, to be inferred from the
language they use and from the circumstances in which they use it.

In this case, the fact that the plaintiffs had disposed of their own house in order to move
in with the defendants suggested that this was intended to be a binding agreement. The
presumption that there is no intention in domestic agreements was again held to be
rebutted.

18 [1955] 3 All ER 10.
19 Ibid, p 12.

20 Ibid.

21 [1960] 1 All ER 93.
22 Ibid, p 100.

23 Ibid.
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Although the cases so far considered may suggest that it is relatively easy to see on
which side of the dividing line an arrangement between relatives should fall, in some
cases the decision may be very finely balanced. This is demonstrated by Jones v
Padavatton,?* where the four judges who considered the facts divided 2:2 as to whether on
not they indicated an intention to create legal relations. In this case, the alleged contract
was between a mother and daughter. The mother, who lived in the West Indies, promised
her daughter, who was at the time working in the United States, that if she (the daughter)
would go to England to study for the Bar, she (the mother) would pay her $200 per
month. The daughter agreed to this arrangement, which began in February 1962. In 1964
the mother bought a house in which the daughter was to live, supporting herself by
letting out some of the rooms. This replaced the previous arrangement of monthly
payments. In 1967, with her daughter still unsuccessful in the Bar examinations, the
mother sought possession of the house. The daughter’s defence was based on there being
a contract between herself and her mother. The trial judge was convinced by the
daughter’s evidence to this effect, and held that there was a contract. On appeal this view
was supported by Salmon L], who felt that, among other things, neither party could have
‘intended that if, after the daughter had been in London, say, for six months, the mother
dishonoured her promise and left her daughter destitute, the daughter would have no
legal redress’.2> The other two members of the Court of Appeal disagreed. Fenton
Atkinson L] noted the vagueness of the arrangements, and the fact that in cross-
examination the daughter had admitted that she had refused to see her mother when the
latter had come to the house in London because ‘a normal mother doesn’t sue her
daughter in court’.26 In conclusion, his view was that:2”

At the time when the first arrangements were made, the mother and daughter were, and
always had been, to use the daughter’s own words, ‘very close’. I am satisfied that neither
party at that time intended to enter into a legally binding contract, either then or later when
the house was bought. The daughter was prepared to trust the mother to honour her
promise of support, just as the mother no doubt trusted the daughter to study for the Bar
with diligence, and to get through her examinations as early as she could.

There was, therefore, never any contract between them, and the mother was entitled to
succeed.?8

This case perhaps serves to illustrate the importance of deciding whether the initial
presumption is for or against there being a legal relationship. If there had been a
presumption in favour of intention to create legal relations in Jones v Padavatton, which the
mother had to rebut, it is not inconceivable that the result would have gone the other way.
The fact that it was a ‘domestic agreement” meant that the presumption went against
there being an intention to be legally bound, and thus made it easier for the mother to
succeed in her argument.

Finally, it should be noted that the question of whether or not, if the agreement is
broken, the innocent party would in practice go to the courts to enforce it, should not be
regarded as being conclusive as to whether there was an intention to create legal relations.
There are many minor commercial agreements (for example, the arrangement for

24 [1969] 2 All ER 616.

25 Ibid, p 622. He found, however, that the contract could not have been intended to last for more than
five years, and so on that basis the mother was entitled to succeed in her action for possession.

26 Ibid, p 625.
27 Ibid.

28 Danckwerts L] delivered a judgment to the same effect, relying primarily on Balfour v Balfour [1919]
2 KB 571.
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newspapers to be delivered by a local newsagent) where the parties would be unlikely to
consider it to be worth involving the courts to remedy a breach. Nevertheless, such
agreements are clearly intended by the parties to affect their legal relations, and to create
binding obligations.29 Moreover, even in relation to substantial commercial transactions,
research has shown that parties often prefer to settle disputes in ways which do not
involve recourse to lawyers.30 This does not mean that they do not intend their
agreements to be legally binding. As noted in Jones v Padavatton,3! the fact that the parties
would not be expected to sue each other may be relevant if such expectation is based on
the relationship between the parties (for example, mother and daughter), but even then it
cannot be conclusive.

4.2 COMMERCIAL AGREEMENTS

If the agreement is not a ‘domestic” one, then it will be regarded as ‘commercial’. This will
mean that the presumption is that the agreement is intended to be legally binding. It was
confirmed in Edmonds v Lawson32 that this could include an agreement which was
primarily educational — as with the agreement between a pupil barrister and her
chambers. The trouble taken by the chambers in selecting pupils, and the importance to
the pupil of obtaining a pupillage suggested that the arrangement was not intended to be
binding in honour only. The fact that the relationship was also governed by the Bar
Council’s regulations, and that it was unlikely in practice that a chambers would sue a
pupil who defaulted, did not prevent it from being intended to be legally binding.

In Edwards v Skyways,33 Megaw ] emphasised that there will be a heavy onus on a
party to an ostensibly commercial agreement who wishes to argue that the presumption
has been rebutted. In that case, the plaintiff was a pilot who had been made redundant.
As part of the arrangements for this, he was offered and accepted a payment which was
stated to be ‘ex gratia’. The company then found that the terms which had offered would
be more expensive for it than it had realised, and denied that there was any legal
obligation to make the payment. The judge held that ex gratia did not mean ‘not legally
binding’, but simply recognised that prior to the offer being made there had been no
obligation to make such a payment. Once it had been made, however, and accepted as
part of the redundancy arrangement, it was capable of being legally binding, and there
was no evidence to overturn the presumption that this should be the case.

A similar reluctance to overturn the presumption is shown by the House of Lords’
decision in Esso Petroleum Ltd v Commissioners of Customs and Excise.3% This concerned a
‘special offer” of a common type, under which garage owners offered a free “World Cup
Coin’ to every purchaser of four gallons of petrol. The coins could be collected to make a
set, but had minimal intrinsic value. Promotional advertising will often be considered as a
‘mere puff’, and not intended to be legally binding. As discussed earlier, in relation to

29 That is, in the example just given, on the part of the newsagent, to deliver papers each day, and on
the part of the customer, to settle the bill at regular interva%s. See also the comments of Lord Cross
in Albert v Motor Insurers Bureau [1971] 2 All ER 1345, p 1370, and Salmon L] in Jones v Padavatton
[1969] 2 Al ER 616, p 622.

30 See, for example, Macaulay, 1963; Beale and Dugdale, 1975; Lewis, 1982.
31 [1969]2 All ER 616.

32 [2000] 2 WLR 1091.

33 [1964] 1 WLR 349.

34 [1976] 1 All ER 117.
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offer and acceptance, however, the case of Carlill v Carbolic v Carbolic Smoke Ball Co35
shows that in appropriate circumstances it can be found to be intended to create a legal
relationship, on the basis of a unilateral contract. Similarly, in the Esso case, the majority of
the House of Lords held that there was a unilateral contract under which the garage
proprietor was saying ‘If you will buy four gallons of my petrol, I will give you one of
these coins’. The minority (Viscount Dilhorne and Lord Russell) felt that there was,
however, no intention to create legal relations. As Viscount Dilhorne put it, if this
arrangement was held to be a contract:3¢

... it would seem to exclude the possibility of any dealer ever making a free gift to any of his
customers, however negligible its value, to promote his sales.

Moreover, he did ‘not consider that the offer of a gift of a free coin is properly to be
regarded as a business matter’. The majority, however, viewed what was being done as
clearly a ‘commercial” transaction. As Lord Simon commented:37

Esso and the garage proprietors put the material out for their commercial advantage, and
designed it to attract the custom of motorists. The whole transaction took place in the
setting of business relations ... The coins may have been themselves of little intrinsic value;
but all the evidence suggests that Esso contemplated that they would be attractive to
motorists and that there would be a large commercial advantage to themselves from the
scheme, an advantage in which the garage proprietors would share.

The decision thus emphasises the difficulty faced by a commercial organisation in
avoiding legal liabilities in connection with any transaction which it enters into with a
view to commercial advantage. The advantage here was indirect (neither Esso nor the
garages benefited directly from the exchange of the coins for petrol), but was nevertheless
sufficient (that is, in terms of the likely increased sales of petrol which would result) to
bring the presumption of an intention to create legal relations into play.

It is possible, however, by using sufficiently explicit wording, to rebut the
presumption even in relation to a clearly commercial agreement. This is commonly done
in relation to agreements relating to the sale of land which are generally stated to be
‘subject to contract’, even where a price has been agreed between the parties. This is
intended to ensure that they are not binding until fully considered written contracts have
been exchanged.38

An example of a similarly explicit attempt to exclude ‘intention to create legal
relations’ is to be found in Rose and Frank Co v Crompton Bros.3? This case was concerned
with a continuing agency arrangement between two companies. The agreement
contained within it an ‘Honourable Pledge Clause’, which specifically stated that it was
not entered into as “a formal or legal agreement’, but was ‘only a definite expression and
record of the purpose and intention” of the parties. The parties ‘honourably pledged’
themselves to the agreement in the confidence ‘that it will be carried through by each of
the ... parties with mutual loyalty and friendly co-operation’.40 The Court of Appeal held

35 [1893]1 QB 256 — see above, 2.6.6.
36 [1976] 1 Al ER 117, pp 120-21.
37 1Ibid, p 121.

38 Note also the formalities re%uired for this type of contract by the Law of Property (Miscellaneous
Provisions) Act 1989, s 2(1). See also the comments of Atiyah, 1995, pp 159-62.

39 [1925] AC 445.
40 Ibid, p 451.
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that this should not be regarded as creating a legally binding agreement. To hold
otherwise would be to frustrate the clear intentions of the parties:4!

I can see no reason why, even in business matters, the parties should not intend to rely on
each other’s good faith and honour, and to exclude all idea of settling disputes by any
outside intervention ... If they clearly express such an intention, I can see no reason in
public policy why effect should not be given to their intention.

The House of Lords agreed with the Court of Appeal that the overall agency arrangement
was not legally binding, and could therefore be terminated without notice. In relation to
particular orders placed under the agreement, however, they preferred the dissenting
view of Lord Atkin in the Court of Appeal that such orders were enforceable contracts of
sale. The ‘honour clause” applied only to the general framework agreement, and not to
specific orders made under it. Once again, therefore, the presumption of legal
enforceability prevails in relation to commercial dealings, and the rejection of this by the
parties is interpreted strictly so as to apply only in the limited circumstances to which the
rejection most clearly applies.

‘Honour clauses” have long been included on football pools” coupons, with the effect
that the promoter is under no contractual obligation to pay winnings to a person who has
submitted a coupon with a winning line (‘the punter’).42 It has now been confirmed by
the Court of Appeal that such a clause must be taken to apply also to any agreement
between the punter and a collector of coupons who then forwards them to the promoter.
In Halloway v Cuozzo,* the collector had failed to forward the plaintiff’s coupon, which
contained a winning line. The Court of Appeal held that the collector had no contractual
liability towards the punter. Moreover, the lack of intention to create legal relations also
prevented the creation of duty of care, so that there was no liability in the tort of
negligence either.

Public policy arguments may also influence a decision as to whether there is intention
to create legal relations. In Robinson v HM Customs and Excise,** the claimant was an
informer for the Customs and Excise. He tried to bring a contractual claim for the
payment of reasonable remuneration and expenses. It was held, however, that there was
no intention to create legal relations in respect of the supply of information by the
claimant. The payments were discretionary and dependent on results (for example,
arrests, seizures of illicit goods) and there were reasons of public policy why the court
could not become involved in inquiring into these matters.

4.3 COLLECTIVE AGREEMENTS

Some problems of intention to create legal relations have arisen in the area of ‘collective
agreements’. By this it is meant that agreements between trade unions and employers, or
employers’ organisations, as to the terms and conditions of work of particular groups of
employees. Each employee will have a binding contract of employment with the
employer, but some of the terms of this agreement (for example, as to rates of pay) may
specifically be stated to be subject to the current collective agreement between employer
and trade union. What is the status of the collective agreement itself? It is clearly made in

41 [1923] 2 KB 261, p 288 (per Scrutton LJ).

42 Jones v Vernons Pools [1938] 2 All ER 626; Appleson v H Littlewood Ltd [1939] 1 All ER 464.
43 CA, 9 February 1999, unreported.

44 (2000) The Times, 28 April.
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a commercial or business context, and therefore it would seem that there should a
presumption of legal enforceability. The issue was considered by the High Court in Ford
Motor Co Ltd v AEF.% Ford were seeking an injunction restraining the trade union from
calling strike action by its members. Part of Ford’s argument depended on establishing
that the collective agreements which it had reached with the AEF were legally binding. In
deciding this issue, Geoffrey Lane ] took the view that it was necessary to look at the
general context in which such agreements were made. An objective view of whether they
were intended to be enforceable should take account of not only the wording of the
agreements themselves, and their nature, but also ‘the climate of opinion voiced and
evidence by the extra-judicial authorities® (here, he had in mind the Donovan Report on
industrial relations which had recently been published,*” and academic writing on the
issue). Taking these matters into account:48

Agreements such as these, composed largely of optimistic aspirations, presenting grave
practical problems of enforcement and reached against a background of opinion adverse to
enforceability, are, in my judgment, not contracts in the legal sense and are not enforceable
at law.

To make them legally binding would require ‘clear and express provisions’ to that effect.

This judgment seems to draw on a much wider range of factors than the other cases in
this area in order to determine the issue. It is probably the case, however, that such an
approach was a result of the particular sensitive context (that is, industrial relations)
rather than being indicative of the way the issue should be dealt with more generally. The
Ford decision should not, therefore, be regarded as indicating any general departure from
the presumption of legal enforceability which attaches to agreements in the commercial
area. As far as collective agreements themselves are concerned, the matter is now dealt
with by statute. Section 179 of the Trade Union and Labour Relations (Consolidation) Act
1992 provides that collective agreements are ‘conclusively presumed not to have been
intended by the parties to be’ legally enforceable. The only exception is where the
agreement is in writing, and expressly stated to be legally enforceable. We thus have here
a presumption against legal enforceability which is even stronger than that which
operates in relation to domestic agreements. It cannot be rebutted by taking account of
verbal statements, or by looking at the context, but only by a clear intention committed to
writing. This, therefore, is one of the few occasions in which English law requires
formality in the making of an agreement, if it is to be legally enforceable.

4.4 IS A REQUIREMENT OF INTENTION NECESSARY?

At the beginning of this chapter, reference was made to the argument that the insistence
on a requirement of intention in addition to the other elements of validly formed contract
(offer, acceptance, consideration) is unnecessary. This view has been taken by, for
example, Williston in the United States,4° and Hepple in the United Kingdom.50 Hepple
argues that the problems with this area derive largely from a failure to take account of the

45 [1969] 2 QB 303.

46 Ibid, pp 329-30.

47 Cmnd 3623, 1968.

48 [1969] 2 QB 303, pp 330-31.
49 Williston, 1990.

50 See Hepple, 1970.
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particular approach to consideration adopted by Lord Atkin in Balfour v Balfour.>1 He
points out that, in defining consideration in terms of ‘mutual promises” or as ‘a benefit
received by one party or a loss suffered by the other’, Lord Atkin failed to add that the
benefit or loss, or indeed the mutual promises, ‘must be received as the price for the
other’. Hepple argues that many domestic agreements may involve mutual promises,
‘and yet not be ... contract[s] because the promise of the one party is not given as the price
for the other’.52 In other words, the concept of the bargain is central to the test of
enforceability of contracts under English law and the vital elements in the identification
of a bargain are offer, acceptance and consideration. These three elements should be
treated together as indicating a bargain. Thus an analysis which tries to separate out
agreement (that is, offer and acceptance) from consideration is missing the point of why
the courts started looking for evidence of these three elements in the first place:>3

This separation of agreement from consideration ... has resulted in a fundamental point
being overlooked. This is that the common law recognised at an early stage that usually
parties do not define their intention to enter into legal relations. Consequently, the fact that
they have cast their agreement into the form of bargain (offer, acceptance, consideration)
provides an extremely practical test of that intention. This test of bargain renders
superfluous any additional proof of intention.

Accordingly, Hepple regards the courts as falling into error in trying to identify an
additional element of intention in cases such as Ford Motor Co Ltd v AEF.5* This only
results ‘in the use of unnecessary legal fictions’.

The argument may be justified as according with the principle that matters of the
intention of the parties must be decided objectively. In other words, can the party who
claims that he or she thought that the agreement was intended to be enforceable be said to
have acted reasonably in this assumption?® The presumption would be that as long as
offer, acceptance and consideration were present, and no specific statement had been
made about enforceability, then it would be intended to be legally binding. Social and
domestic agreements could still be excluded from enforceability either because no
reasonable person expects them to be legally binding, and therefore an assumption that
they are would be unreasonable, or because what is given in exchange in such
agreements is not generally to be regarded as good consideration. In either case, no
‘bargain’ is created.

This line of argument is in effect introducing a rule of formality into the formation of
contracts. The formal requirements become not writing, or signature, but ‘offer’,
‘acceptance’” and ‘consideration’. The parties who go through the process of making an
agreement which contains these elements will, in the absence of specific and explicit
evidence to the contrary, be deemed to have made a ‘bargain’ and therefore a binding
agreement. Although this has some attractions, it is submitted that it does not truly
represent the English common law approach to contracts. This is based, not only in
relation to formation, but in many other areas as well, on the basis that the court is trying
to give effect to the intention of the parties. This is the overriding concept, and the
evidence which may go towards establishing whether any intention to create a legal
relationship existed, and if so, what it was intended to be, is subsidiary. For that reason,

51 [1919] 2 KB 571.

52 Hepple, 1970, p 128.

53 Ibid.

54 [1969] 1 WLR 339.

55 Cf Principles of European Contract Law, Art 2.102.
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the courts legitimately remain concerned to establish the existence or absence of intention,
even if other indicators of a binding agreement are present. The existence of the
presumption of enforceability in commercial agreements does not contradict such an
approach. It simply allows it to operate in a way which is efficient, and does not

encourage the parties to an agreement to become involved in unnecessary disputes as to
their supposed intentions.






CHAPTER 5

PRIVITY

5.1 THE RATIONALE FOR THE DOCTRINE

The doctrine of privity has long been regarded as one of the fundamental characteristics
of the English law of contract, although as will be seen later in this chapter, the courts
have recognised a number of exceptions to it and sanctioned a variety of devices for
avoiding its effect. In addition, Parliament has recently given parties the opportunity of
avoiding a significant part of the doctrine, by virtue of the Contracts (Rights of Third
Parties) Act 1999.

The essence of the doctrine of privity is the idea that only those who are parties to a
contract can have rights or liabilities under it. Since the paradigm of the classical contract
is a two-party bargain, it follows that only those two parties whose dealings led to the
creation of it will be regarded as being able to enforce it, or be sued under it. Even the
classical law, however, allowed for the possibility in certain circumstances for there to be
multi-party contracts, for example, between members of a club or those entering a
competi’cion.l It seems, therefore, that the doctrine cannot simply be based on a rule that a
contract can only ever have two parties.

A related argument, and one that as we shall see has often been put forward by the
courts, is that the doctrine of privity is based on the doctrine of consideration, and in
particular the rule that consideration must move from the promisee. This possibility is
discussed in more detail below.

Whatever the technical arguments put forward, what, if any, are the policy reasons for
the doctrine? What is it meant to achieve? There are two aspects to the doctrine which
need to be considered separately. First, there is the rule that the burden of a contract
should not be placed on a third party. At first sight this seems like a rule that is clearly
justifiable. To use an unlikely but striking example from Collins: ‘It would plainly be a
serious invasion of the liberty of the individual ... if the parties to a contract agreed that a
third person should run a marathon.”? To make such an agreement enforceable, at least
without the consent of the third party, would be an unjustifiable intrusion into personal
freedom. There are other situations, however, where the answer may not be so clear-cut.
Suppose, for example, that Anne owns a famous painting. Brian, the owner of a gallery,
makes a contract with Anne for the loan of the painting for three months, for a special
exhibition. Brian spends a large amount of time and money promoting this exhibition,
with Anne’s painting being the central attraction. A week before the exhibition is to open
Anne sells the painting to Claire. Should Claire be obliged to allow the painting to be
used in Brian’s exhibition? The doctrine of privity would say ‘no’. Claire is not a party to
the contract between Brian and Anne, and so cannot be affected by obligations arising out
of it. Brian is left with a remedy in damages against Anne, which may well be inadequate
to recompense him,3 and will not really make up for the fact that his exhibition has lost its
central exhibit. It is not clear why it would be unfair or unreasonable in such a situation to

1  See, eg, Clarke v Dunraven [1897] AC 59 — this is discussed further below, at 5.2.2.
Collins 1997, p 284.

3  Itis quite likely on the facts as given that only ‘reliance’” damages would be recoverable, the likely
profits from the exhibition being too speculative: Anglia Television v Reed [1972] 1 QB 60. See the
discussion of this case and related issues below, Chapter 19, 19.3.2.
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require Claire to honour Anne’s commitment to lend the painting to Brian, particularly if
Claire is aware of the commitment at the time when she buys the painting from Anne. As
we shall see later in this chapter, the courts have struggled to find the best solution to this
type of situation — wishing in some cases to require the third party to bear the burden of
the obligation, while at the same time not undertaking a direct attack on the doctrine of
privity. Other problems relating to the imposition of burdens can arise where, for
example, the two companies which are parties to a contract wish to avoid being sued in
tort by individual employees of either firm in relation to actions undertaken in relation to
the contract. Here the burden is the purported removal of a right to sue. Once again the
general doctrine of privity would say that the employees cannot be bound by this
agreement, and in many cases that may be the just and fair result. If, however, the
contracting parties have made other arrangements (for example, by insurance) which
would provide satisfactory protection for the employees, and these arrangements have
been approved by the employees’ representatives, is there any real reason why the
individual’s right to take legal action should not be curtailed?

Even in the area of the imposition of burdens, therefore, the rule that only a party can
be affected by a contract is not necessarily appropriately applied in all situations. When
we turn to the conferring of benefits, there seems to be even less justification for a strict
doctrine of privity. If A and B have agreed that C should have a benefit under their
contract, why should C not be able to enforce this? Suppose, for example, that Alison
promises Bernard that she will pay £1,000 to Oxfam if Bernard gives up smoking for a
year. This is a contract which (subject to the question of intention to create legal relations?)
is clearly enforceable by Bernard. But, the charity which is to benefit will not at common
law be allowed to enforce, because it is not a party to the agreement. Treitel argues that
the answer lies with the doctrine of consideration:®

A system of law which does not give a gratuitous promisee a right to enforce a promise may
well be reluctant to give this right to a gratuitous beneficiary who is not even a promisee.

This argument is open to the objection, however, that what is really contrary to the
doctrine of consideration is that a promise for which no consideration has been given
should be enforceable.b In the example used above, consideration has been given for
Alison’s promise by Bernard. There could be no objection to Bernard seeking to enforce it
(though his remedies might be limited).” If the charity were given a right to sue, Alison
would be under no greater obligation than she already is as regards Bernard. She can
obviously only be required to pay the money once, and there seems little reason why the
charity should not be able to sue her directly for it. The justification becomes even less in a
situation where the third party has acted in reliance on the promise; as, we have seen in
Chapter 3, reliance is increasingly used by the courts as the basis for enforcing promises
between two parties and there seems little reason why this should not also apply in a
tripartite relationship.

It seems, therefore, that the rationale for the doctrine of privity is by no means clear
and unanswerable. Moreover, there are several reasons why the doctrine may be said to
be out of tune with the modern English law of contract. First, there is the weakening of

See above, Chapter 4.

Treitel, 1999, p 545.

Cf Flannigan, 1987, p 577.

It is difficult to see what ‘losses” he could recover for in an action for damages; he will undoubtedly
have saved money through not smoking, and his health may well have improved. It is not a

situation where an order for specific performance would normally be regarded as appropriate — on
this, see Chapter 19, 19.6.3.
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the doctrine of consideration identified in the previous chapter. The concept of what
constitutes consideration has been expanded by cases such as Williams v Roﬁfey,S and this
means that it may be easier to regard third parties as having provided consideration.
More importantly, there is the growth of the area of ‘estoppel’, with the associated idea of
‘reliance” as a basis for the enforceability of promises attaining increasing importance.
This would suggest that where a third party has relied on a promise made in a contract
between two other parties, there may be good reason to regard the promise as enforceable
by the third party.”

The second major reason why privity is out of tune with the modern law is that it
does not accord with the reality of many commercial contracts. As Adams and
Brownsword have pointed out,!0 many commercial transactions (such as those
surrounding construction contracts) do not simply involve two parties entering into an
agreement. They involve ‘multiple linked contracts” which can be regarded as
‘networks’,11 to which the traditional approach of the doctrine of privity is simply
inappropriate and unhelpful. Adams and Brownsword have suggested that a ‘network” of
contracts for which a more relaxed approach to third party rights would have the
following characteristics:12

(i) thereis a principal contract (or, there are a number of principal contracts) within the set
giving the set an overall objective;

(ii) other contracts (secondary and tertiary contracts, and so on) are entered into, an object
of each of which is, directly or indirectly, to further the attainment of this overall
objective; and

(iii) the network of contractors expands until a sufficiency of contractors are obligated,
whether to the parties to the principal contract, or to other contractors in the set, to
attain the overall objective.

As well as construction contracts, Adams and Brownsword suggest that contracts for the
carriage of goods and ‘many credit and financing arrangements’ fit this pattern. Within
such a network the interlocking obligations of contracts designed to achieve an overall
objective is far from the classical paradigm of the two-party exchange of mutual promises
or obligations and calls for a different regime from that which the traditional doctrine of
privity has provided.

The doctrine has, therefore, been ripe for reform for some time.!3 Any attempt to do
so, however, will be faced with the question of to what extent the boundaries should be
extended. As the Law Commission recognised in its working paper on the subject
published in 1991,14 contracts can have far reaching effects. It used the example of a
contract between a building company and a highway authority for the construction of a
new road. The road may be intended for the benefit of all road users but it would surely
not be acceptable for them all to have a right of action, for example, in the event of delay

8 [1991]1 QB 1;[1990] 1 All ER 512.

9  Cf the comments to this effect by Steyn L] in Darlington Borough Council v Wiltshier Northern Ltd
[1995] 3 All ER 895, at p 904.

10 Adams and Brownsword, 1990b.
11 Ibid, p 27.
12 Ibid. See also Adams and Brownsword, 1995, p 149.

13 See, for example, the 1937 recommendations of the Law Revision Committee (Sixth Interim Report,
1937, Cmnd 5449).

14 Inits Consultation Paper No 121, Privity of Contract: Contracts for the Benefit of Third Parties, 1991.
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in completion of the project.15 It is this problem that Collins suggests provides the best
rationale for having a doctrine of privity:16

The most significant justification for the doctrine of privity thus boils down to the simple
point that the law of contract must draw a line at some point to set the limits to the range of
liability to third parties.

In other words, the doctrine is there to avoid there being indeterminate liability to an
indeterminate number of people.17 But this does not, of course, mean that the boundaries
of liability have to be set as narrowly as they have been under the traditional doctrine. A
view can be taken as to the appropriate situations in which third parties should have
rights (or even obligations) under a contract; provided that the limits are clearly defined,
this should not cause problems for the law, and might be more effective in meeting the
intentions of all concerned.!8

The fact that the strict doctrine of privity as applied by the English courts is not
necessary is illustrated by the fact that although many common law jurisdictions have
adopted it, a more relaxed view has long been taken in the United States.19 Civil law
jurisdictions have also not found it necessary to be as narrow as the English courts in
determining who may enforce a contract. Provision for third party enforcement is also to
be found in the Principles of European Contract Law,20 and this is dealt with in more
detail below.21

It is the way in which the traditional doctrine deals with the conferring of benefits
which has attracted the most criticism and it is this area in which, following
recommendations to this effect from the Law Commission,2? there has now been
legislative intervention. The effect of the Contracts (Rights of Third Parties) Act 1999 is
discussed in detail later in this chapter, and we shall try to assess there whether the
reform meets the objections that have been raised. Since the Act has not replaced the
common law, however, we shall start by looking at the development of the common law
doctrine.

5.2 DEVELOPMENT OF THE DOCTRINE

There were some decisions dating from the 17th century which allowed a third party
beneficiary to enforce a promise, but these pre-dated the strict formulation of the doctrine
of consideration. The modern law is generally taken to derive from the case of Tweddle v
Atkinson.23 This concerned an agreement reached between the fathers of a couple who
were about to get married, under which the father of the bride was to pay £200 and the

15 Ibid, paras 2.19, 5.9.

16 See Collins, 1997, p 296.

17 See Cardozo CJ, Ultramares Corp v Touche (1931) 174 NE 441, at p 444.

18 The concept of the network contract’ as defined by Adams and Brownsword and outlined above
fv%ullctiy be one way of providing an extended limit without running the risk of indeterminate

iability.

19 Lawrence v Fox 20 NY 268 (1859). For a short overview of the US law on third party rights see the
Law Commission Consultation Paper 121, pp 151-55.

20 Article 6.110.

21 At55.

22 Report No 242, Privity of Contract: Contracts for the Benefit of Third Parties, 1996, Cmnd 3329 —
following on from Consultation Paper No 121, published in 1991.

23 (1861)1 B & S393; 121 ER 762.
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father of the groom £100, to the bridegroom, William Tweddle, the plaintiff. William
sought to enforce his father-in-law’s promise, but it was held that he could not. The main
justification appears to have been that it was necessary for there to be mutuality of
obligations as between those enforcing a contract and having it enforced against them. As
Crompton J put it:24

It would be a monstrous proposition to say that a person was a party to the contract for the
purpose of suing upon it for his own advantage, and not a party to it for the purpose of
being sued.

It is not clear why this proposition should be thought to justify the strong epithet
‘monstrous’. There are other situations in the law of contract where there is not mutuality
of this kind and yet obligations are enforced. In certain situations, unilateral contracts will
lack mutuality, as will some contracts made by minors. A better reason for the decision
would seem to be that William Tweddle was not the person to whom the promise was
made, even though it was intended for his benefit.2> If he had been, it will be noted that it
would have been quite possible for the court to have found that he had provided
consideration for the promise. The agreement was clearly made in consideration of
William’s marriage, and, as we saw in the last chapter, in Shadwell v Shadwell 26 decided
just a year before Tweddle v Atkinson, going through with a marriage ceremony can be
good consideration for promise of payment. This again indicates that the doctrine of
privity is properly regarded as separate from, though closely linked to, the doctrine of
consideration.

5.2.1 Affirmation by the House of Lords

Tweddle v Atkinson was a decision of the court of Queen’s Bench, but the principle it was
taken to have been based on was re-affirmed by the House of Lords in a commercial
context in Dunlop Pneumatic Tyre Co Ltd v Selfridge & Co Ltd.27 This concerned an attempt
by Dunlop to control the price at which their tyres were sold to the public. They had a
contract with Dew & Co, who were wholesalers in motor accessories, that in selling the
tyres to retailers they would require the retailer to undertake to observe Dunlop’s list
price. Selfridge & Co entered into such an agreement with Dew & Co. Dunlop
subsequently sought an injunction and damages in relation to alleged breaches of this
agreement. The House of Lords held that they could not succeed. The following passage
from the speech of Viscount Haldane LC, indicates the approach taken:28

My Lords, in the law of England, certain principles are fundamental. One is that only a
person who is a party to a contract can sue on it. Our law knows nothing of a jus quaesitum
tertio arising by way of contract. Such a right may be conferred by way of property, as, for
example, under a trust, but it cannot be conferred on a stranger to a contract as a right to
enforce the contract in personam. A second principle is that if a person with whom a contract
not under seal has been made is to be able to enforce it consideration must have been given
by him to the promisor or to some other person at the promisor’s request.

24 Ibid, p 398; p 764.

25 Cf the comments of Collins on ‘autonomy” as a rationale for privity — Collins, 1997, p 292.
26 (1860) 9 CBNS 159; 142 ER 62.

27 [1915] AC 847.

28 Ibid, p 853.
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On both grounds, Dunlop were doomed to failure. They were not parties to the
agreement between Dew and Selfridge, and moreover, had provided no consideration for
Selfridge’s promise not to sell below the list price. Note also that, although this was not
raised as an issue in the case, Dunlop could not, of course, rely on the terms of their
contract with Dew, because Selfridge were not a party to this contract.

The doctrine is not one for which the courts have shown any great affection,? but it
was again re-affirmed by the House of Lords in 1968 in the case of Beswick v Beswick.30 A
nephew had bought his uncle’s coal merchant’s business, and had promised as part of the
deal, to pay his uncle £6.50 a week, and then, when his uncle died, to pay his aunt (if she
survived) £5 a week. After his uncle’s death, the nephew refused to make the payments to
his aunt, and she sued. In the Court of Appeal, Lord Denning tried to open up a broad
exception to the doctrine of privity by relying on s 56(1) of the Law of Property Act 1925,
which states that:

A person may take an immediate or other interest in land or other property, or the benefit of
any condition, right of entry, covenant or agreement over or respecting land or other
property, although he may not be named as a party to the conveyance or other instrument.

Lord Denning’s view (with which Danckwerts L] agreed) was that this in effect abolished
the doctrine of privity in relation to written contracts, and therefore allowed Mrs Beswick
to sue her nephew on the promise made to her husband for her benefit.3! The House of
Lords rejected this argument, deciding that the history and context of s 56 meant that it
should be interpreted as not intended to apply to a straightforward contractual situation
such as that in Beswick v Beswick, although the exact scope of the section remains
uncertain.32 The case, therefore, fell to be dealt with under common law principles. The
House accepted what Lord Reid referred to as the ‘commonly held” view that where a
contract between A and B contains an obligation to pay money to a third party, X, ‘such a
contract confers no right on X and X could not sue for the [money]’. In other words, the
traditional doctrine of privity applied and Mrs Beswick was therefore prevented from
suing in her personal capacity. The House of Lords agreed, however, that as the
administratrix of her husband’s estate, she could take his place as a party to the contract
with the nephew, and thus obtain an order for specific performance of the obligations
contained in it. Thus, while affirming the doctrine of privity, the House of Lords found a
way to achieve what was clearly a just result.

5.2.2 A special case: multi-party contracts

There is one situation which does not fit neatly within the doctrine of privity, and which
should be noted before moving on to consider the more general attempts which have
been made to avoid the effects of the doctrine. This is the situation of the ‘multi-party’
contract.

29 See, for example, the comments of Lord Scarman in Woodar Investment Development Ltd v Wimpey
Construction (UK) Ltd [1980] 1 All ER 571, at p 591; and by Steyn L] in Darlington Borough Council v
Wiltshier Northern Ltd [1995] 3 All ER 895, at pp 903-04: “... there is no doctrinal, logical or policy
reason why the law should deny the effectiveness of a contract for the benefit of a third party
where that is the expressed intention of the parties.” See also, Smith and Snipes Hall Farm Ltd v River
Douglas Catchment Board [1949] 2 KB 500; Drive Yourself Hire Co (London) Ltd v Strutt [1954] 1 QB
250.

30 [1968] AC 58.

31 Cf the dicta of Lord Denning in Smith and Snipes Hall Farm Ltd v River Douglas Catchment Board
[1949] 2 KB 500, and Drive Yourself Hire Company (London) Ltd v Strutt [1954] 1 QB 250.

32 It recently received a full consideration in Amsprop Trading Ltd v Harris Distribution Ltd [1997] 2 All
ER 990.
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As we have seen, the typical model of a contract is based on a two-party relationship.
Nevertheless, there are situations which are clearly governed by contract but which do
not fall into this pattern. Where a group of people each contract with one body, for
example on joining a sports club, and agree to abide by the body’s rules, can one member
enforce those rules against another? Or is the only contract between each member and the
club itself? The issue was considered in Clarke v Dunraven.33 The case concerned the
participants in a race organised by a yacht club. There was a collision during the race, as a
result of which the plaintiff’s yacht sank.34 The plaintiff sued the defendant, claiming
damages based on provisions in the club rules. The defendant denied that there was any
contractual relationship between him and the plaintiff. The House of Lords held that
there was. The committee of the club had, in effect, made an offer to prospective entrants
to the race to the effect that if they wanted to take part in the race, they would have to
abide by the conditions which the committee had laid down. One of the conditions must
be deemed to be that (in the words of Lord Esher, in the Court of Appeal):3>

... if you do sail [for a prize in a race], you must enter into an obligation with the owners of
the yachts who are competing, which they at the same time enter into similarly with you,
that if by a breach of any of our rules you do damage or injury to the owner of a competing
yacht, you shall be liable to make good the damage you have so done.

There was, in other words, an obligation under a unilateral contract with the club’s
committee to enter into a contract with every other competitor. Applying this approach,
the House of Lords held that there was a contract between all the competitors, which they
had each entered into when they entered the race. The plaintiff was therefore entitled to
succeed in his action, based on the obligation contained in the regulations governing the
race to pay for damage caused by a breach of the rules of racing. Thus, in the example
given above, each member of the sports club is in a contractual relationship, based on the
rules of the club, with every other member. This analysis avoids any problems of privity,
but creates difficulties as regards offer and acceptance. Who exactly is making the offer
and acceptance as between the first and last individuals to join? Any attempt to find a
way around this, such as making the club the agent for the receipt of both offer and
acceptance, is bound to look very artificial.

Although the approach taken in Clarke v Dunraven has the potential to be applied to
many situations involving clubs or competitions, it was not adopted by the Court of
Appeal in Ellesmere v Wallace,36 which concerned the recovery of entrance fees for a horse
race.

5.3 EVADING THE DOCTRINE

The current position as regards the doctrine of privity is that, its status having been
confirmed by Beswick v Beswick, there has not in recent years been any direct challenge in
the courts to either aspect of the doctrine (that is, the conferring of benefits or the
imposition of obligations). There have, however, been various attempts to evade the

33 [1897] AC59.

34 It should be noted that under the modern law this situation would be much more likely to be dealt
with by the tort of negligence.

35 [1895] P 248, p 255.

36 [1929] 2 Ch 1. Since the fees went towards the prize for winning the race, to have found otherwise

might have rendered the agreement unenforceable as a gaming and wagering contract within s 18
of the Gaming Act 1845. Clarke v Dunraven does not appear to have been cited in the case.
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effects of the doctrine, some of which have been more successful than others. The whole
area must, however, now be reconsidered in the light of the Contracts (Rights of Third
Parties) Act 1999. This has fundamentally changed the position in relation to the
conferring of benefits, but has not altered the common law as regards imposing burdens.
The order of treatment will therefore be to look first at the Act; then at the various devices
which have been used previously by the courts to confer benefits, and which may still be
relevant in situations to which the Act does not apply; and, finally, at the common law
rules relating to the imposition of burdens.3”

5.4 THE CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999

The Act received the Royal Assent on 11 November 1999, and applies to contracts made
on or after 11 May 2000. It also applies to contracts made between these two dates if the
contract specifically states that the Act is to apply.38

The Act is based on the 1996 Law Commission Report No 242, Privity of Contract:
Contracts for the Benefit of Third Parties.3° In one respect, therefore, this may appear as a
speedy response to an identified need for law reform. It should not be forgotten, however,
that, over 60 years ago, a similar reform was recommended by the Law Revision
Committee.40

5.4.1 The main effect

The simplest reform would have been to say that third parties should be able to sue
whenever a contract happens to benefit them. For reasons which were noted earlier,4! the
Law Commission rejected this as being unacceptably wide, and opening the floodgates to
litigation. It should only be where the contracting parties intend to confer a benefit on the
third party that the right of action should arise. Even this would go too far, however. The
Law Commission in its Consultation Paper which preceded the Report gave the example
of a contract between a building company and a highway authority for the construction
of a new road.#2 Although it is one of the objects of the contract, and therefore one of the
intentions of the parties, that road will potentially benefit of all road users, it would not be
acceptable to allow all such users to have a right of action, for example, in the event of
delay in completion of the project. The range of potential third party claimants should be
narrowed to those on whom the parties to the contract intend to confer an enforceable legal
obligation.®3

This objective is put into effect by s 1 of the Act which states:

(1) ...aperson who is not a party to a contract (a ‘third party’) may in his own right enforce
a term of the contract if:

(a) the contract expressly provides that he may; or

37 Note, also, that some aspects of the law of agency, in particular, the concept of the ‘undisclosed
principal’, can be regarded as exceptions to privity: these are considered further in Chapter 6.

38 Section 10(2), (3).

39 Cmnd 3329.

40 Sixth Interim Report, 1937, Cmd 5449.
41 Above, 5.1.

42 Consultation Paper 121, paras 2.19, 5.9.
43 Report No 242.
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(b) subject to sub-s (2), the term purports to confer a benefit on him.

(2) Sub-section (1)(b) does not apply if on a proper construction of the contract it appears
that the parties did not intend the term to be enforceable by the third party.

Sub-sections (1)(b) and (2) therefore operate to create a rebuttable presumption that if a
contract appears to confer a benefit on a third party, then such a benefit is intended to be
legally enforceable by that third party. A court faced with a promisor who denies that
such legal enforceability was intended will have to decide what the “proper construction’
of the contract is. This will presumably mean applying an objective test of what
reasonable contracting parties would have thought was meant by the term or terms in
question. It also means that care will need to be taken in drafting contracts. If the parties
do not want a third party to be able to enforce any benefits under the contract, they will
be well advised to say so in specific terms.44

The intended third party beneficiary need not be in existence at the time of the
contract, but must be expressly identified in the contract by name, or as a member of a
class, or as answering a particular description.45 Thus, unborn children, future spouses
and companies which have not at the time been incorporated all have the potential to
benefit. A contract between the partners of the firm, for example, that each of their
spouses will in certain circumstances receive benefits from partnership property, will
apply both to the spouses of those already married and any future spouses of those who
at the time are single.

If the above conditions are satisfied, the third party will be able to enforce the term of
the contract (subject to any other relevant terms of the contract)# in exactly the same way
as a party to the contract, obtaining damages, injunctions or specific performance in the
normal way.4” If the term is an exclusion clause, the third party will be able to take
advantage of the exclusion or limitation.48

5.4.2 Changing the agreement

An important issue which arises once third party rights are recognised in this way is the
extent to which the parties to the contract should be free to change, or even cancel, their
agreement. In other words, does the third party have a legal right as soon as the contract
is made, or only at some later stage? Normally, of course, the parties to an agreement can
change it in any way they wish, provided there is consideration for any such change.4?
Clearly, however, the right under s 1 would be of limited effect if the parties could at any
time withdraw the promised benefit. At the same time, it would probably be restricting
the normal freedom of the parties too greatly to prevent all possibility of such change. The
Act deals with this situation by s 2.

The balance of s 2 lies in favour of the freedom of the contracting parties. Section 2(3)
provides that they can include a clause in their agreement which removes the need for
any consent by the third party to a variation, or which lays down different procedures for
consent from those contained in the Act. If no such clause is included, however, the

44 It has been claimed that the Act has led to a “proliferation” of clauses to this effect: Beale, Bishop
and Furmston, 2001, p 1183.

45 Section 1(3).
46 Section 1(4).
47 Section 1(5).
48 Section 1(6).
49 See3.7.6,3.8.1, above.
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provisions of s 2(1) will operate. This provides that the parties may not rescind or vary the
contract so as to extinguish or alter the third party’s rights under it if one of three
conditions is satisfied. These are that:

¢ the third party has communicated to the promisor (by words or conduct) his assent to
the relevant term (the “postal rule” (see 2.11.6 above) does not apply here —s 2(2)); or

¢ the third party has relied on the term and the promisor is aware of this; or

¢ the third party has relied on the term and the promisor could reasonably be expected
to have foreseen that the third party would do so.

Where the situation is that the third party has relied on the promise, that reliance does not
have to be detrimental. If, for example, T (the third party) has been promised £1,000 by A
under a contract between A and B, the fact that T has, in reliance on that promise, bought
goods at a bargain price, or has acquired shares that have subsequently doubled in value,
will be enough to prevent A and B cancelling the promise, provided that A knew or could
reasonably be expected to have known that T had acted in reliance on the promise.

It is important to remember that these provisions relating to the ability of the parties
to change the contract do not set out requirements for the third party’s right to arise. As
soon as a contract is made which satisfies the requirement of s 1 of the Act, the third party
acquires legal rights under it, and may enforce the relevant term without having either
assented to or relied on the promise. The significance of the provisions in s 2 is simply
that, once one of the events specified there has occurred, the promise may not be
withdrawn or varied.

5.4.3 Defences

The availability of defences is dealt with by s 3 of the Act. Unless the parties to the
contract have agreed otherwise in the contract,?0 the promisor can raise against the third
party any defences (including ‘set-offs’) that could have been raised against the promisee
(that is, the other party to the contract). Thus, if the promisee has induced the contract by
misrepresentation or duress, the promisor can use that as a defence to the action by the
third party. Similarly, if goods are to be supplied by A to B, with B promising to pay the
price to be paid to T, B could raise against T the fact that the goods were not of
satisfactory quality under s 14 of the Sale of Goods Act 1979. The main contracting parties
may also agree that a set-off arising between them from unrelated dealings may
nevertheless be used by the promisor against the third party. The Explanatory Notes to
the Act suggest that this could arise where:

P1 and P2 contract that P1 will pay P3 if P2 transfers his car to P1. P2 owes money under a
wholly unrelated contract. P1 and P2 agree to an express term in the contract which
provides that P1 can raise against a claim by P3 any matter which would have given P1 a
defence or set-off to a claim by P2.

The promisor may also rely on defences, set-offs or counterclaims against the third party
which arise from previous dealings between the promisor and the third party.>! Thus, if T
has induced A to contract with B on the basis of a misrepresentation, A can rely on that as
a defence to an action by T, whether or not it would have been available against B.
Similarly, if A and B contract that A is to pay £1,000 to T, but T already owes A £500, that
can be set off by A against any claim by T.

50 Section 3(5).
51 Section 3(4).
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The effect of s 7(2) should also be noted in this context, since it provides additional
protection for the promisor. If the third party is taking action for negligent performance of
an obligation under the contract, s 2(2) of the Unfair Contract Terms Act 1977 (which
restricts the ability of a party to limit liability for loss or damage, other than death or
personal injury, caused by the party’s negligence)>2 cannot be used to restrict the
promisor’s ability to rely on an exclusion clause.

Section 3(6) deals with the converse situation to those covered by s 3(2)—(5), that is,
where the third party seeks to rely on a term of the contract (the most obvious example
being an exclusion clause) in an action brought against him. The sub-section provides that
the third party will only be able to enforce the term if he could have done so if he had
been a party to the contract.

5.4.4 Protection from double liability

The right of the promisee to enforce the contract is specifically preserved by s 4. In order
that the promisor does not face being liable to both the promisee and the third party,
however, s 5 provides that, where the promisee has recovered compensation from the
promisor in relation to a term falling within s 1 of the Act, this must be taken into account
in any award subsequently made to the third party. The converse situation is not
specifically dealt with, but it must be presumed that the courts would not allow the
promisee to recover where compensation has already been paid to the third party by the
promisor.

5.4.5 Exceptions

Section 6 excludes certain types of contract from the provisions of the Act. These include:
 contracts on a bill of exchange, promissory note or other negotiable instrument;>3

¢ contracts binding on a company and its members under s 14 of the Companies Act
1985;54

* terms of a contract of employment, as against an employee;*° and

* contracts for the carriage of goods by sea,?® or, if subject to an international transport
convention, by road, rail or air.5”

In relation to carriage contracts, however, the exception does not apply to reliance by a
third party on an exclusion or limitation of liability contained in such a contract. The
‘Himalaya’ exclusion clause of the type considered in The Eurymedon®® could therefore
now apply for the benefit of the stevedores without the need to rely on agency.

52 See Chapter 9, 9.6.
53 Section 6(1).
54 Section 6(2).

55 Section 6(3) — the same applies to ‘workers’ contracts’ as against a worker (including a home
worker), or a term of a relevant contract against an agency worker. Relevant definitions of
employee and worker are those to be found in s 54 of the Minimum Wage Act 1998. For home
worker, see s 35(2) of that Act, and for “agency worker’ see s 34. A ‘relevant contract’ is one dealing
with work falling within s 34(1)(a) of the 1998 Act.

56 As defined in s 6(6).
57 For the appropriate convention, depending on the mode of transport, see s 6(8).
58 [1975] AC 154 — see below, 5.11.1.
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5.4.6 Effect of the Act

The Contracts (Rights of Third Parties) Act 1999 has the potential to lead to significant
changes in the way in which contracts can be enforced by third parties. For example, if
applied to the facts of Beswick v Beswick,% the term in the contract between old Mr
Beswick and his nephew purported to confer a benefit on Mrs Beswick, thus falling
within s 1(1)(b) of the Act. It is likely that the court would construe this term as being
intended to confer a legally enforceable benefit on her under s 1(2). She would therefore
be able to sue the nephew in her personal capacity rather than only in her (fortuitous)
capacity as administratrix of her husband’s estate. Similarly, in the commercial context, in
a case like Woodar v Wimpey,®0 there was a promise to pay part of the purchase price of a
plot of land to a third party. The contract specifically identified the third party, and
purported to confer a benefit on it. Again, assuming that the court construed this as being
intended to confer a legally enforceable benefit, the third party could sue directly for the
breach of the promise to pay. Other possible effects of the Act will be noted in discussing
the cases dealt with in the rest of this chapter.

It must be remembered, however, that the main contracting parties are still in control.
They can decide that the provisions of the new Act should not apply, and there will be
nothing that the third party can do about it. They also have the freedom to change their
minds, subject to the provisions restricting variation or cancellation. Where, however, the
parties have decided that they wish to confer a benefit on a third party, and have put that
clearly into their contract, the courts will be able to enforce their wishes directly, rather
than having to rely on the range of, at times, rather strained devices which they have been
used in the past.

The extent to which these devices can be safely consigned to history is, however, not
yet clear. Section 7(1) of the Act specifically states that the Act “does not affect any right or
remedy of a third party that exists or is available apart from this Act’. Moreover, as we
have seen, the Act does not apply to all contracts. It is therefore still necessary to consider
the ways in which the doctrine of privity has been circumvented prior to May 2000, since
some of this law may well prove to be of continued relevance. Before these are looked at,
however, the suggested law related to this area contained in the Principles of European
Contract Law will be noted.

5.5 PRINCIPLES OF EUROPEAN CONTRACT LAW

The Principles deal with the issue of third party rights in Art 6.110. The provisions are in
fact very similar to those contained in the 1999 Act which have just been discussed.

Paragraph 1 of the Article provides that a third party can enforce a contractual
obligation where:

... its right to do so has been expressly agreed between the promisor and the promisee, or
when such agreement is to be inferred from the purpose of the contract or the circumstances
of the case.

59 [1968] AC 58 — see above, 5.2.1.
60 [1980] 1 WLR 277 — see below, 5.6.
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Thus, as with the 1999 Act the intention to confer an enforceable benefit on the third party
may be either express or implied. The Article also makes it clear that the third party need
not be identified at the time of the contract.61

As regards the possibility of varying or removing the right, this is dealt with by para 3
of the Article. This gives the promisee (but not the promisor) the power to deprive the
third party of the right to performance other than in two circumstances. These are, first,
where the promisee has previously given notice to the third party that the right has been
made irrevocable, or, secondly, where the promisor or the promisee has been notified by
the third party that the latter has accepted the right. This second condition clearly
corresponds to the idea of the third party’s ‘assent’, as used in s 2(1) of the 1999 Act.

The provisions of Art 6.110 are much less detailed than the 1999 Act, but the general
approach is identical.

We now turn to consider the devices which the common law has used to avoid the
effects of the doctrine of privity.

5.6 DAMAGES ON BEHALF OF ANOTHER

It has been argued in some cases that where a contract is made by one person for the
benefit of another, the contracting party should, in the event of breach, be able to recover
damages to compensate the potential beneficiary’s loss. This was the approach taken by
Lord Denning in Jackson v Horizon Holidays.%2 Mr Jackson had booked a holiday for
himself and his family, which turned out to be a disaster. The hotel for which the booking
was made was not completed when the Jacksons arrived, and the alternative offered was
of a very poor standard. The facilities did not match what had been promised, and the
family found the food distasteful. There was no doubt that the defendants were in breach
of contract. The trial judge awarded £1,100 damages, but the defendants appealed against
this as being excessive. The Court of Appeal upheld the award, with Lord Denning
holding that Mr Jackson was entitled to recover damages on behalf of the rest of his
family. In particular, Lord Denning relied on the following quotation from Lush L] in
Lloyd’s v Harper:63

I consider it to be an established rule of law that where a contract is made with A for the
benefit of B, A can sue on the contract for the benefit of B, and recover all that B could have
recovered if the contract had been made with B himself.

Lord Denning felt that this indicated that where one person made a contract which was
intended to benefit others, such as the father booking a family holiday, a host making a
restaurant reservation for dinner, or a vicar arranging a coach trip for the choir, and there
was a breach of contract, the father, the host, or the vicar should not only be able to
recover lost expenses, but:%4

... he should be able to recover for the discomfort, vexation and upset which the whole
party have suffered by reason of the breach of contract, recompensing them accordingly out
of what he recovers.

61 Cf1999 Act, s 1(3).

62 [1975]3 All ER 92; [1975] 1 WLR 1468.

63 (1880) 16 Ch D 290, p 321.

64 [1975]3 AILER 92, p 96; [1975] 1 WLR 1468, p 1473.
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This would have had the potential of opening up a large hole in the doctrine of privity,
since all that a third party beneficiary would need to do would be to persuade the
contracting party to sue in order to obtain the promised benefit, or appropriate
compensation. In Woodar Investment Development Ltd v Wimpey Construction (UK) Ltd 05 the
House of Lords rejected the idea that it was possible generally to circumvent the doctrine
of privity in this way. The decision in Jackson was accepted as being right, either
(according to Lord Wilberforce) because it related to a special situation of a kind which
perhaps calls for special treatment such as ordering a meal in a restaurant, or hiring a taxi
for a group, or, more generally, because, as James L] had held in the Court of Appeal, Mr
Jackson’s damages could justifiably be increased to take account of the fact that the
discomfort of the rest of the family was part of his loss, in that it contributed to his own
bad experience. This did not constitute, however, any significant exception to the doctrine
of privity, and the more general basis on which Lord Denning had upheld the award of
damages was specifically rejected. Lord Denning was held to have used the quotation
from Lloyd’s v Harper on which he relied out of context. As Lord Russell pointed out, Lush
LJ was clearly concerned with the relationship between principal and agent, and it is to
this situation alone that his statement should be taken to refer.

Despite this strong rejection of any general right to claim damages on behalf of a third
party, in 1993 the House of Lords seemed to open the door again to claims of this kind.
Linden Gardens Ltd v Lenesta Sludge Disposals Ltd®® concerned a building contract between
a property company, P, and a construction company, C, in relation to a development
containing shops, offices and flats. Before the building work was complete, P assigned its
interests to T. The assignment was made without C’s consent, and therefore was not
effective to create a contractual relationship between T and C. Defects in the construction
work were later discovered. The defective work had taken place after the assignment of
the contract. P sued C, but it was argued that P had suffered no loss, because at the time
of C’s breach of contract, the property had already been assigned to T. The House of
Lords, however, drawing on an analogy for the carriage of goods, where a consignor of
goods is allowed to sue on the carriage contract even though ownership of the goods has
been transferred to a third party,®” held that this was a situation where a party to a
contract was entitled to recover damages on behalf of another. Here, C knew that P was
not going to occupy the premises itself, and therefore could foresee that any breaches
would adversely impact on whoever acquired the premises from P. This exception
seemed to indicate a retreat from Woodar v Wimpey. It was applied by the Court of Appeal
in the subsequent cases of Darlington BC v Wiltshier Northern Ltd®8 and Alfred McAlpine
Construction Ltd v Panatown Ltd.%? The second of these cases was appealed to the House of
Lords,”Y however, which gave the opportunity for the House to reconsider the way in
which the Court of Appeal had been developing the exception established in the Linden
Gardens case.

65 [1980] 1 All ER 571; [1980] 1 WLR 277.
66 [1993] 3 All ER 417.

67 Dunlop v Lambert (1839) 6 Cl & F 600; 7 ER 824, as interpreted in The Albazero [1976] 3 All ER 129.
The House held that the limitation of Dunlop v Lambert laid down in The Albazero was confined to
contracts for the carriage of goods under a bill of lading. Under such a contract it is established by

statute that the consignee will be able to sue the carrier directly — Carriage of Goods by Sea Act
1992.

68 [1995] 3 All ER 895; [1995] 1 WLR 68.
69 [1998] EGCS 19; [1998] CLC 636.
70 [2001] AC 518. Reported as Panatown Ltd v Alfred McAlpine Construction Ltd [2000] 4 All ER 97.
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The facts of the Panatown case were that M, a building contractor, entered into a
contract with P to construct an office building and car park on land owned by U, a
company within the same group of companies as P. The reason for this arrangement was
that it (legitimately) avoided the payment of Value Added Tax. In addition to the main
contract between P and M, there was also a ‘duty of care deed” (‘DCD’) executed between
U and M which gave U a right to sue M for negligent performance of its duties under the
building contract. The DCD was expressed to be assignable to U’s successors in title.
When there were problems of alleged defective work and delay, P initiated arbitration
proceedings under its contract with M. M sought to argue as a preliminary point that
since P had no proprietary interest in the site it had suffered no loss. It was this issue that
the House of Lords had to consider.

The House divided three to two on whether P was entitled to recover. There were two
bases on which P argued that it should be able to do so. The first, so called ‘narrow
ground’, was based on Dunlop v Lambert,”! as interpreted in The Albazero.”2 This principle
was stated by Lord Diplock in The Albazero as follows:”3

... in a commercial contract concerning goods where it is in the contemplation of the parties
that the proprietary interests in the goods may be transferred from one owner to another
after the contract has been entered into and before the breach which causes the loss or
damage to the goods, an original party to the contract, if such be the intention of them both,
is to be treated in law as having entered into the contract for the benefit of all persons who
have or may acquire an interest in the goods before they are lost or damaged, and is entitled
to recover by way of damages for breach of contract the actual loss sustained by those for
whose benefit the contract is entered into.

Where this principle applies, the party recovering the damages is required to account for
them to the third party who has suffered the loss. As we have seen, the House of Lords in
the Linden Gardens case extended this approach from contracts concerning goods, to those
involving real property. Moreover the Court of Appeal in Darlington BC v Wiltshier
Northern Ltd held that it could apply even where the third party owned the property from
the beginning, rather than it being transferred after the contract had been entered into.
The justification for this principle, as an exception to the normal rule that a contracting
party can only recover for his or her own loss, is that it should apply where otherwise the
liability of the defaulting party would disappear into a legal ‘black hole’ — in that privity
would prevent the third party from suing, and the contracting party would only be able
to recover nominal damages.”4

The ‘broader ground” argued by P was based on the speech of Lord Griffiths in the
Linden Gardens case. This amounted to a more direct challenge to the assumption that a
contracting party in this type of situation should only be to recover nominal damages.
Lord Griffiths gave an everyday example to show why that assumption should not
always apply:’>

To take a common example, the matrimonial home is owned by the wife and the couple’s
remaining assets are owned by the husband and he is the sole earner. The house requires a

71 (1839) 6 Cl & F 600; 7 ER 824 — though doubts were expressed as to whether this case had been
properly understood by later courts — see in particular the speech of Lord Clyde.

72 [1976] 3 All ER 129.
73 Ibid, atp 137.

74 See Steyn L] in Darlington BC v Wiltshier Northern Ltd [1995] 1 WLR 68, p 79. Whether this ‘black
hole’ actually exists has been a matter of debate amongst academic commentators: see, eg, Wallace,
1999; Unberath, 1999; Treitel, 1998.

75 [1994] 1 AC 85, p 96; [1993] 3 All ER 417, p 421.
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new roof and the husband places a contract with the builder to carry out the work ... The
builder fails to replace the roof properly and the husband has to call in and pay another
builder to complete the work. Is it to be said that the husband has suffered no damage
because he does not own the property? Such a result would in my view be absurd and the
answer is that the husband has suffered loss because he did not receive the bargain for
which he had contracted with the first builder and the measure of damages is the cost of
securing the performance of that bargain by completing the roof repairs properly by the
second builder.

Under this ground, P argued that the defective work by M caused loss to P, not just to U,
because they had not received what they had contracted for. They should therefore be
entitled to substantial damages related to the cost of remedying the defective work. It
seems that if this ground applies, there is not necessarily any obligation on the successful
claimant to use any damages recovered to remedy the defects — but the views of the Lords
in Panatown were divided on this issue.

The majority of their Lordships in Panatown found that P should not be able to
succeed because of the existence of the DCD. The fact that it had been specifically
provided that the third party (U) should have a remedy against the builder (M) meant
that there was no ‘black hole” and therefore no need to apply the exception to the normal
rule, even though the remedy available under the DCD was more limited than that which
would be available in an action for breach of contract. In coming to this conclusion the
majority confirmed the existence of the ‘narrow ground’ exception, but expressed
scepticism about whether the ‘broader ground” was part of English law. The minority
(Lords Goff and Millett) would have allowed P to recover on either ground.

The speeches in the Panatown case, while providing much fuel for further discussion,
have not really helped to clarify the law in this area. Because the majority decision is
based on the existence of the DCD, any comments on the more general principles will be
able to be distinguished in a later case where no such deed exists. This leaves open the
possibility that the views of the minority that the ‘broader ground” provides the better
basis for the development of the law in this area may still be adopted, despite the fact that
the majority did not regard it with favour.

It is possible, of course, that the availability of the power to confer rights directly on a
third party under the Contracts (Rights of Third Parties) Act 1999 means that there will be
less need to expand the situations where a contracting party can recover damages on
behalf of a third party. Indeed, the fact that the parties can now make this specific
provision for third party rights might lead the courts to return to a more restrictive line in
this area, as suggested by Woodar v Wimpey. However, as Lord Goff pointed out in his
speech in Panatown, the issue of what damages a contracting party can recover can be
argued to be logically separate from the doctrine of privity.”® If that approach is followed
then the existence of the 1999 Act, which is concerned with privity rather than damages,
should not necessarily prevent further developments. Much will depend on how those in
the relevant industries, in particular the construction industry, formulate their contracts in
the future, and whether they decide to take advantage of the facility in the 1999 Act to
give enforceable rights to third parties. If they do not, as some commentators have
suggested,”” then this may leave the door open for further case law developing the
common law rules.

76 [2000] 4 All ER 97, at pp 119-20. See also Harris, Campbell and Halson, 2002, pp 80-81.
77 See, eg, Beale, Bishop and Furmston, 2001, p 1182.
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5.7 THE TRUST OF A PROMISE

The Chancery courts developed the concept of the ‘trust’ to deal with the situation where
property was given to one person (the “trustee’) to look after and deal with for the benefit
of another (the ‘beneficiary’). Whereas the common law regarded the trustee as the legal
owner of the property, and therefore as having a free hand to deal with it, in equity, it was
held that the trustee had to take account of the claims of the beneficiary, and, moreover,
the beneficiary could take action to compel the trustee to act in the beneficiary’s interest.
This tripartite trust arrangement has obvious possibilities for the development of a way
round the doctrine of privity, and this was successfully attempted in Les Affréteurs Réunis
SA v Leopold Walford (London) Ltd.”8 A contract for the hire of a ship (a ‘time charterparty’)
included a clause promising a commission to the broker (Walford) who had arranged the
contract. Walford was not a party to the contract, but was held by the House of Lords to
be able to sue to recover the commission, on the basis that the charterers, to whom the
promise had been made, were trustees of this promise. The House of Lords was thus
ruling that the trust concept could apply to a promise to pay money, as well as to a
situation where property was transferred into the hands of the trustee. This opened up a
potentially substantial exception to the doctrine of privity. Later case law has, however,
made the finding of the existence of a trust subject to some fairly strict requirements
which have limited the usefulness of the device. There must have been a definite
intention to create a trust and, in looking for this, the court will expect to find a clear
intention to benefit the third party, which is intended to be irrevocable.

5.7.1 Intention to create a trust

The intention to create a trust will be easiest to find where the parties actually say that
that is what they are doing. The courts are much more reluctant to imply an intention
which is not made explicit. Two cases can be contrasted. Re Flavell’? concerned a partner
in a firm of solicitors. When he retired, his partners agreed to pay him an annuity. It was
also agreed that, when Flavell died, the annuity would be paid to his personal
representatives, to be applied for the benefit of his widow and children. After Flavell’s
death, his creditors wanted the annuity to be regarded as part of the general assets of the
estate, and therefore available to them. The High Court held, and the Court of Appeal
confirmed, however, that the words used in setting up the annuity had created a trust in
Mrs Flavell’s favour. She therefore had a prior claim over the creditors.

Sixty years later, in Re Schebsman,80 a different conclusion was reached. Schebsman
was the employee of a company. On his retirement, the company agreed to pay him
£5,500 pounds in instalments over six years. If he died within that period, certain sums
were to be payable to his widow. Schebsman did die within the six years, shortly after
having been declared bankrupt. The trustee in bankruptcy claimed that the payments to
Mrs Schebsman were made on the basis of a trust, and therefore should, under the
provisions of the relevant bankruptcy legislation, form part of Schebsman’s estate, and go
to pay off his creditors. The Court of Appeal held that the contract between Schebsman
and the company was simply that payments should be made direct to Mrs Schebsman.
Mr Schebsman would have had no rights over them. But it was a straightforward contract
between Mr Schebsman and the company, not a trust. Mrs Schebsman had no right to

78 [1919] AC 801.
79 (1883)25Ch D 89.
80 [1944] Ch 83.
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enforce this contract, but equally the trustee in bankruptcy had no claim. As the company
was willing to pay Mrs Schebsman, effectively she won.

The distinction between Flavell and Schebsman is clearly a fine one. It may well have
been important that in Flavell the payment was to be made to the personal
representatives, rather than direct to Mrs Flavell. This indicated an arrangement more
akin to a trust than a straightforward contract.

5.7.2 Need for a clear intention to benefit the third party
rather than the promisee

If the contract is intended to benefit the promisee, then, even if